IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1807

DORA SALAS, Individually and
as Representative of the Estate
of obo JUANI TA HERMOSI LLO, et al .,
Pl ai ntiffs-Appell ees,

ver sus

DON CARPENTER, I ndividually and
in his capacity as Sheriff of
Tarrant County, Texas, et al.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

( Decenber 16, 1992 )
Before H GE NBOTHAM and DUHE, Circuit Judges, and HARMON, "
District Judge.
H G3 NBOTHAM Circuit Judge:

In this civil rights suit a fornmer sheriff of Tarrant County,
Texas appeal s denial of dism ssal or summary judgnent based upon a
claim of qualified immunity. Sheriff Don Carpenter commanded
police efforts to free a hostage. The effort failed and Juanita
Hernosill o, the hostage, was killed by her abductor. A public

official enjoys aqualified "inmunity fromsuit," not just imunity

fromliability, Mtchell v. Forsyth, 472 U. S. 511, 526, 105 S. C.

"‘District Judge of the Southern District of Texas, sitting
by desi gnati on.



2806, 2815 (1985) (enphasis in original). W find that no claim
for deprivation of constitutional rights has been stated and i n any
event there is imunity. W reverse.

I

Juanita Hernosillo was a clerk in Tarrant County Justice Court
No. 1 from 1981 until her death. |In 1982, Hernosill o began dating
Manuel Cabano, who worked for the Tarrant County Sheriff's
Departnent in the early 1980's. They married in 1988, but their
relationship was at best strained and by 1989 they Iived
separately. On Monday, July 24, 1989, Hernosill o conplained to the
Tarrant County District Attorney's office that Cabano was sexual |y
nmol esting her two daughters froma previous marriage. Hernosillo
hid fromCabano for the rest of the week, staying with a friend and
not going to work. On July 31, Justice of the Peace Robert Ashnore
told Hernosillo to return to work the next day. Cabano had not
been arrested on the sexual assault conplaint.

Around 3:00 p.m on Tuesday, August 1, 1989, Cabano entered
Judge Ashnore's offices at the Tarrant County courthouse with two
guns. Cabano took Hernosillo and Judge Ashnore hostage, but soon
rel eased the judge. QO hers fled the of fi ce when Cabano entered and
called the Tarrant County Sheriff's Departnent and the Fort Wrth
Pol i ce Departnent. Both agencies responded.

The Fort Wrth Police Departnent dispatched its SWAT and
host age negoti ation teans to the scene. They included negotiators
W th several years of training and experience. They began to set

up a command post and communi cati ons equi pnent, in preparation for



negotiating with Cabano. They were equi pped to nonitor or cut off
Cabano's outside telephone calls and to record conversations
bet ween Cabano and negotiators. The SWAT team positioned snipers
wth a viewof Judge Ashnore's offices. Fort Worth Chief of Police
Thomas W ndham was at the scene.

Before the Fort Worth police teans fini shed depl oyi ng, Tarrant
County Sheriff Don Carpenter demanded that the police officers
| eave, claimng that courthouse security was within the exclusive
jurisdiction of the sheriff's departnent. |In a heated discussion,
Carpenter refused Chief Wndham s offer of police assistance.
Carpenter asserted that he did not need assi stance, and ordered the
police officers to | eave the courthouse, which they did. After
Cabano demanded that snipers |eave the nearby rooftop, Carpenter
i nsisted upon their renoval and Chief W ndham conpli ed.

The sheriff's departnent did not have a SWAT teamin 1989. It
al so | acked a hostage negotiation policy. Five deputies attended
one week of hostage negotiation training in 1988 and 1989, as a
sixth deputy had in 1982. None had any actual experience, and only
three of those trained were present during this crisis. The
sheriff's departnent had no equi pnent to control conmmrunications in
and out of Judge Ashnore's office, as the police departnent did.
A tel ephone conpany enpl oyee assigned to the courthouse |eft the
scene before successfully cutting off Cabano's contact with the
out si de wor | d.

Carpenter and several of his deputies knew Cabano from his

prior enploynent in the sheriff's departnent. Carpenter appointed



Lt. Smth, the officer wwth the nost recent negotiation training,
as the chief negotiator. During the afternoon several civilians
untrained in hostage negotiations spoke to Cabano. Before Lt.
Smth arrived, two investigators fromthe D.A 's office spoke with
Cabano by tel ephone. During this conversation Cabano was upset and
excited, speaking of the sexual abuse accusations against him At
one point, Carpenter spoke briefly to Cabano, who hung up on him
In the | ate afternoon, Cabano demanded to speak with his attorney,
Al ex Gonzal ez. At Carpenter's order, Gonzal ez was sunmoned to the
courthouse and negotiated wth Cabano. Meanwhil e, Dr. Janes
G eenstone, a | eadi ng hostage negoti ation authority and instructor
in North Texas, offered his services to Carpenter, but his offer
was decl i ned.

Tel ephone negoti ati ons conti nued t hroughout the afternoon and
early evening. The negotiators were located in an office of the
court house whi ch becane crowded wi th non-essential persons. Cabano
asked to speak to a reporter, and one was brought into the
court house, al though Cabano was not gi ven an opportunity totalk to
him Two soft drinks were delivered to Cabano, but he refused to
make any good faith gesture such as surrendering one of his
weapons. Carpenter rejected Investigator Byrnes' suggestion that
the courthouse air conditioning be shut down. At no tinme did
Carpenter or his negotiators contact Hernosillo's famly or the
D.A's office to | earn about the charges agai nst Cabano.

By eveni ng, Cabano becane unresponsive, and began to | eave t he

tel ephone in Judge Ashnore's office off the cradle for |[|ong



intervals. After 9:00 p.m, Hernosillo expressed a desire to talk
with her children on the tel ephone. Menbers of the sheriff's
departnment consi dered these as dangerous signs. They did not have
SWAT weapons and training for executing a dynam c entry into Judge
Ashnore's chanbers and did not do so. Around 9:40 p.m, Cabano
shot and killed Hernosillo, then hinself.

In the days following this tragedy, Carpenter responded to
criticismby saying that he was proud of his departnent. He stated
that a SWAT team was neither necessary nor useful under these
circunstances. He also stated, regardi ng Cabano, "I woul dn't have
bel i eved he woul d have done it, but he did it."

Plaintiffs filed their section 1983 and tort clains in state
court, and the defendants renoved to federal district court. The
conplaint states that many of Carpenter's actions and deci sions
were wongful, focusing on two in particular: the renoval of Fort
Wrth police fromthe scene and the conduct of the negotiations.
Plaintiffs claimthat Carpenter deprived Hernosillo of her life by
preventing the Fort Worth police SWAT and host age negoti ati on t eans
from effectuating her release. Plaintiffs also claim that
Carpenter caused Hernosillo's death by using inconpetent hostage
negotiators, including untrained civilians, rather than Fort Wrth

police negotiators or Dr. Janes Greenstone.! Finally, plaintiffs

Plaintiffs point to several errors nade during the
negotiations, including agreeing to demands for the snipers
renoval and the presence of a reporter without obtaining a
correspondi ng concessi on from Cabano, allow ng persons acquai nted
with Cabano to speak to him and allowi ng the conmand post to
becone overcrowded.



argue that the sheriff failed to provide adequate training and
equi pnent for a hostage situation, including SWAT weapons and
conmuni cati ons equi pnent.

Plaintiffs contend that Carpenter acted negligently, wth
deliberate indifference and wth conscious disregard for
Hernosillo. They support these allegations wwth Dr. G eenstone's
affidavit. Plaintiffs also argue that Carpenter's statenents to
the press foll owi ng August 1, 1989 denonstrate these nental states.
Plaintiffs claim that Carpenter's actions were notivated by his
ego, his jeal ousy of the courthouse, and professional envy of the
pol i ce departnent.

Carpenter's affidavit in support of his notion stated that at
all relevant tines Carpenter acted in his official capacity as
sheriff in the performance of policing the courthouse. He stated
that his "objective and intent on this occasion was to secure the
rel ease of the hostage unharned, to apprehend the gunman, and to
protect the safety of the general public and the peace officers
involved." Plaintiffs noved to strike Carpenter's affidavit, on
the basis that it inproperly asserted inadmssible "expert"
opi nions w thout foundation, ultimate facts, and concl usions of

law.2 The district court granted this notion. Thereafter, the

2Plaintiffs objected to (1) the statenent regarding
Carpenter's capacity, as an ultimate fact; (2) the description of
the situation as a police energency, as an expert opinion; (3)
the statenent regardi ng maki ng policy decisions, as a conclusory
fact and/or conclusion of law, (4) the statenent regarding his
intent and objective, as an ultimate fact; and (5) the denial of
conscious indifference and deli berate disregard, as ultimte
facts.



district court denied defendant's sunmary judgnent notion on the
basis that it was not supported by affidavit as required by rule
56. Fed. R Cv. P. 56. The district court also denied
Carpenter's notion to dismss, on the ground that it was "not well
t aken. "
I
Deni al of dism ssal or summary judgnent for want of qualified

immunity fits within the small class of interlocutory decisions

qualifying for appellate review Mtchell v. Forsyth, 472 U S
511, 527, 105 S. Ct. 2806, 2816 (1985). W may review the denial
of a claimof qualified inmmunity "to the extent it turns on an
issue of law." [Id. at 530, 105 S. . at 2817. Plaintiffs argue
that we | ack jurisdiction because there are di sputed factual issues

material toimunity. See Feagley v. WAddill, 868 F.2d 1437, 1441-

42 (5th Cr. 1989). We conclude that no genuine issue of fact
relevant to resolving the imunity question renains.

Until recently, uncertainty inthis Crcuit clouded whet her or
not we had jurisdiction in these interlocutory appeals to decide

whet her plaintiffs had stated a constitutional claim Conpare

Gagne v. Gty of Galveston, 805 F.2d 558, 559 n.1 (5th Cr. 1986)
(holding that denial of Rule 12(b)(6) notion asserting qualified
immunity is appeal able), cert. denied, 483 U S. 1021 (1987), wth

Chrissy F. by Medley v. M ssissippi Dep't of Public Welfare, 925

F.2d 844, 849 (5th Cr. 1991) (holding that denial of notion to
dismss for failure to state claim while asserting qualified

i munity not appeal able). The Suprene Court in Siegert v. Glley,




111 S G, 1789 (1991), has now nade it clear that our first
inquiry in an appeal asserting qualified immunity is whether a

valid constitutional claimhas been nmade. See Duckett v. City of

Cedar Park, 950 F.2d 272, 278 (5th Gr. 1992); see also Wite V.

Taylor, 959 F.2d 539, 545 n.4 (5th Cr. 1992); Quives v. Canpbell,

934 F.2d 668, 669-70 (5th Gr. 1991). Qur review is plenary
accepting the facts in the |light nost favorable to the nonnoving

party. Doe v. Taylor Ind. School Dist., 975 F.2d 137, 139 n.2 (5th

Gr. 1992).3
11

Plenary review requires that we first settle the record by
resolving 1issues of evidence. The district court struck
Carpenter's affidavit, the only one submtted in support of his
motion for summary judgnent, and denied his notion for summary
judgnent on the ground that it was "not supported by affidavit as
required by Rule 56." This basis for denial was i nproper. Rule 56
does not require that a noving party support its notion wth

af fi davits. Celotex Corp. v. Catrett, 477 U. S. 317, 323, 106 S.

Ct. 2548, 2553 (1986). In cases where the nonnoving party bears
the burden of proof on a dispositive issue, a summary judgnent
nmotion may rely solely on the pleadings. 1d. at 324, 106 S. . at
2553. The novant can support its notion by pointing out the

absence of evidence supporting the nonnovant's case. See Saunders

3Despite our disposition of this appeal, Tarrant County,
Texas, remains a defendant in the district court. Qur recitation
of facts accepts plaintiffs' evidence and reasonabl e inferences
fromit as true, and should not be construed as expressing any
opi nion regarding the weight or credibility of the evidence.

8



V. Mchelin Tire Corp., 942 F.2d 299, 301 (5th Cr. 1991). Here,

plaintiffs bear the burden of negating Carpenter's qualified

i munity defense. Chrissy F., 925 F.2d at 851; see also infra

section |V
The district court also erred in striking Carpenter's entire
af fidavit. The court should disregard only the inadm ssible

portions of a challenged affidavit. WIllianmson v. United States

Dep't of Agriculture, 815 F.2d 368, 383 (5th Cr. 1987); Lee V.

National Life Assurance Co. of Canada, 632 F.2d 524, 529 (5th Gr
1980) . At least part of Carpenter's affidavit was adm ssible

Plaintiffs' clains nake Carpenter's state of mnd on August 1,

1989, nmaterial. Hs testinony of his intent that day nmay be
adm tt ed. Plaintiffs' contention that it goes to an ultimte fact
m sses the nark. This is not opinion testinony, but factual
evidence of the sheriff's nental state. The Federal Rules of

Evi dence abandoned the ancient rule against testinony regarding
ultimate facts, so long as such testinony is helpful to the jury.
See Fed. R Evid. 704 advisory conmttee's note (1972).

On the other hand, we find that a portion of the sunmmary
j udgnent evidence upon which plaintiffs rely is not adm ssible.
Dr. Janes G eenstone testified by affidavit regardi ng the hostage
crisis and pointed out many errors that he believes Carpenter
comm tted. Dr. Greenstone stated what policies and procedures
should, in his expert opinion, have been followed in negotiating
w th Cabano. The affidavit then asserts that Carpenter acted with

deli berate indifference and conscious disregard, as those nental



states are conventionally defined. Plaintiff cannot rely on these
| ast assertions to create a genuine issue regarding Carpenter's
ment al state.

Affidavits submtted for summary judgnent determ nati ons nust

set forth facts "as would be adm ssible in evidence." Fed. R Gv.
P. 56(e). "Evidence inadm ssible at trial cannot be used to avoid
summary judgnent." Broadway v. Gty of Montgonery, 530 F.2d 657,

661 (5th Gr. 1976). As plaintiffs argued regarding Carpenter's
af fidavit, conclusory assertions cannot be used in an affidavit on
sunmary judgnent. See id. at 660. Expert w tnesses may perform
two roles: explaining evidence to a jury, and acting as the source

of evidence for a jury. Inre Air Crash Disaster at New Ol eans,

795 F. 2d 1230, 1233 (5th Gr. 1986). Wen the expert speaks in the
|atter role, we give less deference to a district court's
adm ssibility decision. Id. W conclude that Dr. G eenstone's
concl usory assertions regarding Carpenter's state of mnd are not
adm ssi bl e.

As an expert in the field of hostage negotiation, Dr.
Greenstone can properly offer evidence on effective nethods and
explainto ajury faults in the nethods enpl oyed by a police force.
On the other hand, Dr. G eenstone is not in a better position than
a juror to conclude whether Carpenter's actions denonstrated such
a lack of concern for Hernosillo's safety as to constitute
deli berate indifference or conscious disregard. Opening the door
to ultimate issues did not "open the door to all opinions.” Oaen

v. Kerr-MGee Corp., 698 F.2d 236, 240 (5th Cr. 1983). The focus

10



i n deci di ng whet her an expert's opinion should be admtted is Rule
702's standard: whether the testinony will "assist the trier of
fact to understand the evidence or to determne a fact in issue."
Fed. R Evid. 702; 3 Jack B. Winstein and Margaret A. Berger,
Weinstein's Evidence T 702[01] (1992).“ "Stated nore directly, the

trial judge ought to insist that a proffered expert bring to the

jury nore than the |awers can offer in argunent.” Ar Crash at

New Ol eans, 795 F.2d at 1233. Wth these considerations in mnd,

we conclude that Dr. Greenstone's conclusory assertions regarding
Carpenter's state of m nd would not be hel pful to a jury, were not
adm ssi ble, and cannot be relied upon by plaintiffs to prevent

summary judgnent. See Taylor v. Watters, 655 F. Supp. 801, 805

(E.D. Mch. 1987) (hol di ng hostage situation expert's testinony that
of ficials' conduct was reckl ess and consci ence- shocki ng
i nadm ssi bl e).
|V
As sheriff, Carpenter is entitled to qualified inmunity from
suit under section 1983 unless it is shown by specific allegations

that he violated clearly established constitutional |aw. Anderson

v. Creighton, 483 U S 635, 640, 107 S. C. 3034, 3039 (1987);
Harlow v. Fitzgerald, 457 U S. 800, 818, 102 S. C. 2727, 2738

(1982). The qualified imunity determ nation requires a two step

4 Under Rules 701 and 702, opinions nust be hel pful to the
trier of fact, and Rule 403 provides for exclusion of evidence
whi ch wastes tine. These provisions afford anpl e assurances
agai nst the adm ssion of opinions which would nerely tell the
jury what result toreach . . .." Fed. R Evid. 704 advisory
commttee's note (1972).

11



analysis. First, inreviewing a denial of qualified imunity, we
determ ne whether plaintiffs have stated a violation of rights

secured by the Constitution. Duckett v. Gty of Cedar Park, 950

F.2d 272, 278 (5th Gr. 1992). Since qualified immunity turns on
whet her a defendant violated a clearly established right, a
"necessary concomtant” to that decision is determ ning "whether
the plaintiff has asserted a violation of a constitutional right at

all. Siegert v. Glley, 111 S C. 1789, 1793 (1991). | f

plaintiffs cross this threshold, we next exam ne the objective

r easonabl eness of the defendant official's conduct. Pfannsteil v.

Cty of Marion, 918 F.2d 1178, 1183 (5th Gr. 1990); see also

Creighton, 483 U. S. at 641, 107 S. C. at 3040.

In this circuit, the qualified inmunity defense involves a
shifting burden of proof. Al t hough we sonetines short-handedly
refer to only one party's burden, the law is that both bear a
burden. The defendant official nust initially plead his good faith
and establish that he was acting wthin the scope of his

di scretionary authority. Saldana v. Garza, 684 F.2d 1159, 1163

(5th Gr. 1982), cert. denied, 460 U S. 1012 (1983). Once the

def endant has done so, the burden shifts to the plaintiff to rebut
this defense by establishing that the official's allegedly wongful

conduct violated clearly established law. 1d.; Watley v. Philo,

817 F.2d 19, 20 (5th Gr. 1987); United States v. Burzynski Cancer

Research Inst., 819 F.2d 1301, 1310 (5th G r. 1987), cert. denied,

484 U.S. 1065 (1988). The Fifth Grcuit does not require that an

official denonstrate that he did not violate clearly established

12



federal rights; our precedent places that burden upon plaintiffs.
In this case, Carpenter has clained qualified imunity and
established that he acted within his authority as sheriff. | f
plaintiffs have stated valid clainms, they bear the burden of
denonstrating that Carpenter's actions violated clearly established
I aw.
A
Hernosi | | o was shot and kil l ed by Cabano. Despite plaintiffs’

efforts at "artful pleading," see Daniels v. WIllianms, 474 U S.
327, 334, 106 S. . 662, 666 (1986), they have failed to allege a
state deprivation of rights secured by the Fourteenth Amendnent.
Recent Suprene Court decisions applying the due process clause to
unintentional injuries lead us to this conclusion.

The due process clause is not inplicated by a negligent act of
an official which causes unintended loss of or injury to life,

liberty, or property. Daniels v. Wllians, 474 U S. 327, 106 S.

Ct. 662, 663 (1986). The focus is on the Fourteenth Anmendnent's
curb of deliberate abuses of governnental power. The Suprene Court

has rejected the notion that an abuse of governnental power is a

di stinct and necessary elenent of § 1983 clains. See Collins v.

Cty of Harker Heights, 112 S. C. 1061, 1065 (1992). Even so, the

arbitrary and abusive character of state action is relevant to
determ ning whether a constitutional violation has occurred. See

id.; Daniels, 474 U S at 331-332, 106 S. C. at 665. The

Constitution does not supplant traditional tort |aw by creating

liability for conmonpl ace i njuries, indeed finding aconstitutional

13



claimfromsuch facts trivializes due process. Dani els, 474 U. S
at 332, 106 S. . at 665.

The court applied Daniels in its conpanion case, Davidson v.

Cannon, 474 U S. 344, 106 S. C. 668 (1986). I n Davi dson,
defendant prison officials negligently failed to protect the
plaintiff after learning that he had been threatened by another
prisoner, who later assaulted him The Court held that the
plaintiff did not have a due process claim

Far from abusi ng governnental power, or enploying it as

an instrument of oppression, [an official] mstakenly

believed that the situation was not particularly serious,

: The guarantee of due process has never been

under st ood to mean that the State nust guar ant ee due care

on the part of its officials.
Id. at 348, 106 S. C. at 670.

Three years |l ater, the Court addressed whet her substantive due
process requires a state to protect persons fromprivate viol ence.

DeShaney v. W nnebago Cy. Dep't of Social Services, 489 U S. 189,

109 S. C. 998 (1989), held that "a State's failure to protect an
i ndi vi dual against private violence sinply does not constitute a
violation of the Due Process Cause."” |d. at 197, 109 S. C. at
1004. State officials had many indications that a child's father
was abusing him and had even taken tenporary custody of himwhile
investigating. The father later severely injured the child. The
Court concluded that the officials' failure to prevent this injury
did not deny due process. The Constitution inposes no duty on
states to provide protective services or otherw se prevent vi ol ence
by private actors. 1d. Even assumi ng that the state was aware of
t he danger the father posed, no duty arose because "it played no

14



part in their creation, nor did it do anything to render him any
more vul nerable to them" 1d. at 201, 109 S. C. at 1006. Since
no duty to act existed, the failure to act did not violate the
Constitution. 1d. at 202, 109 S. Ct. at 1007.°

Al t hough in each of these cases, the Court refused to find a
constitutional violation, their principles allowroomfor sone due
process cl ai ns based on unintentional injuries to protected rights.
If the state actor has a requisite nental state, a due process
deprivation could occur under two sets of circunstances. First, a
procedural or substantive due process violation could occur if a
state official causes injury by arbitrarily abusing governnental
power. Second, a substantive due process violation could occur if
uncommon circunstances create a duty for the state to protect a
particul ar person.

Nei t her Dani el s, Davidson, nor DeShaney involved intentional

injury to protected rights. 1In each case, it was negligent conduct
which allegedly caused harm The Court has not decided "whether
sonething |less than intentional conduct, such as reckl essness or
'gross negligence,' is enough to trigger the protections of the Due
Process Clause." Daniels, 474 U S. at 334 n.3, 106 S. (. at 666
n.3;, see also DeShaney, 489 U S. at 202 n.10, 109 S. C. at 1007

°The Court's resistance to efforts to constitutionalize tort
| aw was again denonstrated in Collins v. Gty of Harker Heights,
112 S. C. 1061 (1992). The Court rejected the assertion that a
governnent enployer's failure to adequately train or warn its
enpl oyee of known dangers constituted a due process violation.
It found that the city's all eged conduct was not "arbitrary, or
consci ence-shocking, in a constitutional sense." Rather,
"[pletitioner's claimis analogous to a fairly typical state |aw
tort claim" 1d. at 1070.

15



n.10. We have held that a constitutional deprivation can result
from "tortious conduct exceeding nere negligence but not quite
risingtothe level of intentional, e.qg., deliberate (or consci ous)

i ndi fference, recklessness, or gross negligence." Doe v. Taylor

Ind. School Dist., 975 F.2d 137, 142 (5th Cr. 1992); see also

Lopez v. Houston Ind. School Dist., 817 F.2d 351, 355 (5th Gr.

1987).°¢

Dani el s and Davi dson denonstrate that negligent conduct does
not inplicate the due process clause. Nonethel ess, unintentional
conduct nore cul pable than negligence nmay deny due process. The
Seventh Grcuit has held, and we are not inclined to disagree, that
officials who arbitrarily prevent the rescue of persons in known
danger deny due process if they act with the requisite nental
state. This would be the sort of abuse of governnental authority
not found in Daniels or Davidson, but |ike the paradi gmatic claim

found in dicta in Jackson v. Gty of Joliet, 715 F.2d 1200 (7th

Cir. 1983), cert. denied, 465 U. S. 1049 (1984). A police officer

failed to discover that a burning car contai ned accident victins,
and directed traffic away from the vehicle. The Jackson court

stated t hat

St her circuits are divided on the question of whether gross
negligence is sufficiently different fromnegligence to justify
basi ng a deprivation on such conduct. Conpare Taylor V.
Ledbetter, 818 F.2d 791, 793 (11th G r. 1987)(en banc) ( hol di ng
pro), cert. denied, 489 U S. 1065 (1989) and Vinson v. Canpbel
Cty. Fiscal Court, 820 F.2d 194, 199-200 (6th Cr. 1987)(accord)
wth Archie v. Gty of Racine, 847 F.2d 1211, 1219-20 (7th Cr
1988) (en banc) (holding con), cert. denied, 109 S. C. 1338
(1989) and Myers v. Morris, 810 F.2d 1437, 1468 (8th
Cr.)(accord), cert. denied, 484 U. S. 828 (1987).

16



if officer Taylor, knowing the car was occupied and
wanting the occupants to be burned to death, directed
traffic away from the scene in order to prevent any
passi ng driver fromsaving them he would be |iabl e under
section 1983 for having under col or of the city ordi nance
making him a public officer deprived the plaintiffs'
decedents of their lives wthout due process of |aw
ld. at 1202. In that hypothetical case, an abuse of governnental
power occurs, because it is the authority vested in the officer by
the state which allows him to prevent any effort to rescue the
endanger ed person.
Hol ding that recklessness would proxy intent, the Seventh
Circuit found a due process violation on facts simlar to its

hypot hetical. Ross v. United States, 910 F. 2d 1422, 1433 (7th Cr

1990) . In Ross, a twelve-year-old boy fell into Lake M chigan.
Several mnutes after he subnerged, civilians, fire fighters, and
a police officer reached the scene and desired to attenpt a rescue.
Before they could do so, however, a deputy sheriff on | ake patrol
arrived and barred anyone fromentering the | ake. He asserted a
county policy that only fire departnent divers were to engage in
rescues, and threatened to arrest anyone else who tried. 1d. at
1424-25. The court held that the deputy conmtted a constitutional
tort by interfering with private rescue efforts to save the child.
The deputy acted recklessly, because he knew that the child had
been subnmerged for several mnutes and could die at any nonent if

not rescued inmedi ately. Thus, the deputy violated the child's

17



constitutional rights by "cutting off private avenues of |ifesaving
rescue without providing an alternative." |d. at 1432.7

We are not persuaded that the facts of this case present a
simlar constitutional violation. Carpenter did not cut off all
avenues of rescue for Hernosillo without providing an alternative.
Even accepting plaintiffs' inferences regardi ng Carpenter's nental
state, they have failed to show an abuse of power inplicating the
Fourteent h Anmendnent. Al though Carpenter dism ssed the Fort Wrth
police officers, sheriff's deputies were at the sanme tine securing
t he courthouse and comenci ng negoti ations wth Cabano. The fact
that sheriff's deputies were ultimately unable to prevent Cabano
from killing Hernosillo does not nean that they were not a
"meani ngful " source of protection for Hernosillo. See id. at 1431
(county policy «cut off rescue source wthout "neaningfu
alternative"). Because of the deputy's conduct in Ross, no effort
was nmade to rescue a drowning boy for thirty mnutes. 1n contrast,
at the time Carpenter dismssed the police his deputies were
present and negotiating w th Cabano. Carpenter did not use his
authority as a state officer to prevent any rescue, rather he
exercised his authority to replace one rescue effort with another.

These facts resenble Andrews v. WIlkins, 934 F.2d 1267 (D.C

Cr. 1991), because in neither case did officials use their

authority to cut off a private rescue effort. In Andrews, a man
'See al so Justice Brennan's dissent in DeShaney: "[I]f a

State cuts off private sources of aid and then refuses aid
itself, it cannot wash its hands of the harmthat results from
its inaction.” 109 S. . at 1009 (Brennan, J., dissenting).

18



fleeing fromarrest for a m sdeneanor tried to swmacross a river
channel. Wile in the channel he becane unconscious, so police on
shore hailed a private boat and directed it to him Seeing that he
was unable to reach a life jacket, the boaters intended to enter
the water to rescue him but police directed them not to, saying
that the man was an escapee who m ght be dangerous. |1d. at 1269.
The court declined to consider this as reckless interference with
a private rescue effort, noting that "rather than using their
authority to interfere in a private rescue, the police officers
used their authority to involve the [boaters] in the police rescue
efforts.” 1d. at 1271. The officers did not cut off a private
avenue of rescue, but controlled the conduct of a police rescue,
considering factors such as the safety of those involved. In that
way, they, |ike Carpenter, did not abuse their governnental power.

DeShaney nmakes it plain that the state's failure to protect a
person can anount to a deprivation only if the state had a duty to
act . DeShaney recogni zed, however that sone settings create a
special relationship between the state and a person, inposing a
duty to protect the person. 109 S. C. at 1004-05. A substantive
due process right to protective services exists when the state
hol ds persons in custody or simlarly limts their ability to care

for thenselves. Doe v. Taylor Ind. School Dist., 975 F. 2d 137, 146

(5th Gr. 1992). Cenerally, the absence of a special relationship
defeats any due process claim based upon a failure to provide

protective services. See also Jackson v. Byrne, 738 F.2d 1443

1447 (7th Gr. 1984); Handley v. Cty of Seagoville, 798 F. Supp.
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1267, 1272 (N.D. Tex. 1992) (Sanders, C. J.). Hernosillo was not
held in state custody or otherwi se prevented by the state from
caring for herself. This was a failed rescue effort.

Courts have found a denial of due process when the state

creates the faced dangers. Gegory v. Gty of Rogers, 974 F.2d

1006, 1010 (8th Gr. 1992)(en banc); see also L.W v. Gubbs, 974

F.2d 119, 121 (9th Gr. 1992); Wod v. Gstrander, 879 F.2d 583 (9th

Cir. 1989), cert. denied, 111 S. . 341 (1990); Wite v. Rochford,

592 F.2d 381 (7th Cir. 1979).8 Plaintiffs nust urge an expansi on
of this rule, for no reasonable jury could find that Carpenter

created t he danger that Cabano would kill Hernosillo. . Gegory,

974 F.2d at 1012 (officer did not create danger that drunks would
drive car by |eaving them unsupervised while dealing with driver

inside station). Freeman v. Ferguson, 911 F.2d 52 (8th G r. 1990),

held that a claim may exist when officials increase a person's
vul nerability to private violence by interfering with protective
services which otherw se would be available. [d. at 54. Seeds for
such an expansion are arguably found in DeShaney, where the Court
stated that no duty to protect the plaintiff from free world
dangers arose because the state "played no part in their creation,

nor didit do anything to render hi many nore vulnerable to them"

109 S. . at 1006 (enphasis added). The Eighth Grcuit concl uded
t hat

8 1f the state puts a man in a position of danger from
private persons and then fails to protect him it wll not be
heard to say that its role was nerely passive; it is as nuch an
active tortfeasor as if it had thrown himinto a snake pit."
Bowers v. DeVito, 686 F.2d 616, 618 (7th Cr. 1982).
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a constitutional duty to protect an individual against

private violence may exist in a non-custodial setting if

the state has taken affirmative action which increases

the individual's danger of, or vulnerability to, such

viol ence beyond the level it would have been at absent

state action.
Freeman, 911 F.2d at 55.

Had Carpenter not acted, plaintiffs contend, the police
departnment would have provided a better equipped and nore
experienced force to handl e the hostage negotiati ons and possibly
to conduct a dynamc entry to rescue Hernosillo. Thus, Carpenter
allegedly acted in a way which left Hernosillo, unlike Joshua
DeShaney, in a worse position than if the state official had never
been i nvol ved.

W are not persuaded, however, that Carpenter increased
Hernosillo's vulnerability to danger in the sense envi sioned by the
Court in DeShaney. Nor do we agree that this case is governed by
Rochford and Wod. In Wod, for exanple, a trooper arrested a
driver and abandoned the fenmal e passenger in a high crinme area in
the mddle of the night, creating the danger that she would be
assaulted. 879 F.2d at 590. Police in Rochford arrested a driver
and left children unattended on a highway. 592 F.2d at 382. In
G ubbs, the state placed a nurse i n danger by assigning her to work
alone with a dangerous inmate and failing to warn her that she
woul d be exposed to sex offenders. 974 F.2d at 120. |In each of
t hese cases, officials failed to take any action to alleviate the
danger which they created or aggravated. Carpenter, on the other
hand, did not worsen Hernosill o's position and abandon her to all ow

events to run their course. The sheriff continued at all tinmes to
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supervi se a | aw enforcenent effort to secure her safe rel ease. W
decline to hold that this conduct shocks the conscience or is

ot herwi se a deprivation of due process. See Rochford, 592 F. 2d at

383; Rochin v. California, 342 U S. 165, 172, 72 S. . 205, 209

(1952).

The Fourteenth Amendnent does not require Carpenter to train
and equip nenbers of the sheriff's departnent for special SWAT or
host age negoti ation duties.® The Constitution does not provide a
right to protective services such as anbul ance service, Archie v.

Cty of Racine, 847 F.2d 1211, 1220 (7th Cr. 1988) (en banc),

cert. denied, 489 U S. 1065 (1989), or fire-fighting equipnent,

Jackson v. Byrne, 738 F.2d 1443, 1448 (7th Gr. 1984). It does not

mandat e t hat | aw enf orcenent agenci es nmai ntai n equi pnent useful in
all foreseeable situations. Wth no constitutional duty to provide
SWAT or hostage negotiation equi pnent, Carpenter's failure to do so

does not deny due process. See DeShaney, 109 S. C. at 1007.

Plaintiffs argue that Gty of Canton v. Harris, 109 S. .

1197 (1989), supports their claim that police who undertake to
handl e a hostage situati on nust be adequately trained. |In Harris,
however, the city's policy allegedly prevented a prisoner from
recei ving nedical treatnent which the city had a duty to provide.
As an initial matter, this case does not involve nunicipa

liability. Moreover, we do not read Harris to adopt for

'\ do not deci de whet her such a claimcan properly be
brought against Carpenter in his individual capacity, the
capacity for which he seeks qualified immunity. Because of our
resolution of the claim we may assune arguendo that it can be.
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constitutional law the tort principle that if police undertake to
performa service not nmandated by the Constitution, then adequate
training for the conduct of that service would be constitutionally

required. As the court noted in Andrews v. WIlkins, 934 F.2d 1267

(D.C. Gr. 1991), it would be anomalous to inpose liability for
failing in an effort not required by the Constitution. ld. at

1270. Gf. Jackson v. Gty of Joliet, 715 F.2d 1200 (7th Gr.

1983) (8 1983 claim my not be based on negligence of police who

respond to an accident); Jackson v. Byrne, 738 F. 2d 1443, 1447 (7th
Cir. 1984)(city did not acquire constitutional duty to provide fire
protection by once providing such services). Such a rule would
create perverse incentives, discouraging police encountering
unanti ci pated situations fromrespondi ng.
B

In addition to concluding that plaintiffs have failed to state
a constitutional claim we find that Carpenter was otherw se
entitled to qualified immunity. Even if a official's conduct
violates a constitutional right, he is entitled to qualified

immunity if the conduct was objectively reasonable. Pfannstiel v.

Cty of Marion, 918 F.2d 1178, 1183 (5th G r. 1990). The objective
reasonabl eness of allegedly illegal conduct is assessed in |ight of
the legal rules clearly established at the tine it was taken.
Creighton, 483 U. S. at 639, 107 S. C. at 3038. A right wll be
considered clearly established only when its <contours are
sufficiently clear so that a reasonable official would understand

that what he is doing violates that right. [d. at 640, 107 S. C
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at 3039; White v. Taylor, 959 F.2d 539, 544 (5th Cr. 1992). "This

is not to say that an official action is protected by qualified
immunity unless the very action in question has previously been
held unlawful, but it is to say that in |light of pre-existing |aw
t he unl awful ness nust be apparent." Creighton, 483 U S. at 640,
107 S. C. at 3039 (citation omtted). On appeal from an order
denyi ng sunmary judgnent based on qualified inmmunity, plaintiffs
have the burden to cone forward with evidence sufficient to create
a genuine issue as to whether the defendant's conduct was
objectively wunreasonable in light of clearly established [|aw.

Pfannstiel v. Gty of Marion, 918 F.2d 1178, 1183 (5th Cr. 1990).

"If reasonable public officials could differ on the | awf ul ness of
the defendant's actions, the defendant is entitled to imunity."
Wiite, 959 F.2d at 544.

We are not persuaded that the contours of the lawin this area
were well defined in August of 1989. Even today, it renmains
uncertain whet her officials who cause harm by gross negligence can
violate the due process clause. See supra at notes 7-8.

Reasonable officials may disagree over when a duty to protect

private citizens arises. See Freenman v. Ferquson, 911 F. 2d 52, 55
(8th Gr. 1990)("the law is not entirely established as to the
extent to which the governnent nust increase the danger of private
vi ol ence before it assunes a corresponding duty to protect”). On
the other hand, the N nth Crcuit held that it was clearly
established in 1984 that a police officer's deliberate

i ndi fference, which enhances an individual's risk of being harned
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by a private actor, violates due process. Wod v. Ostrander, 879

F.2d 583 (9th Cir. 1989), cert. denied, 111 S. C. 341 (1990).

Plaintiffs have failed, however, to carry their burden of show ng
that Carpenter acted with deliberate indifference. The facts here
are a far cry fromthose in Ross, where the deputy knew that the
subnerged child faced an alnost certain risk of drowning if not
i mredi ately rescued. The only adm ssible evidence with which
plaintiffs would denonstrate a cul pable nental state are
Carpenter's public statenents following the tragedy. These
statenents are not probative of deliberate indifference or reckl ess
di sregard for a recogni zed danger. |In fact, Carpenter's statenent
that he continued to believe that a SWAT team had not been
necessary to handle the crisis tends to show that he did not
recogni ze a danger resulting fromthe di sm ssal of that team And,
as we explained, the conclusory allegations of Dr. G eenstone's
affidavit may not be relied upon to create a genui ne issue of fact
precl udi ng sunmary judgnent.

Mor eover, as Crei ghton denonstrates, the reasonabl eness of an
official's conduct nust be judged according to the uncertainty of
the facts known, as well as the certainty of the law. 483 U S. at
641, 107 S. C. at 3040 (determ ning objective reasonabl eness of

conduct will often require examnation of the information
possessed" by officials). Qualified imunity will be granted if a
reasonable official would be left wuncertain of the laws

application to the facts confronting him Hopkins v. Stice, 916

F.2d 1029, 1031 (5th Cr. 1990). On this basis, Carpenter is
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entitled to qualified immunity. Wile it should be clear to police
officials that they cannot "arbitrarily assert [their] power so as
to cut short a person's life," Ross, 910 F.2d at 1433, it woul d not
have been apparent to a reasonable official that relying solely
upon sheriff's departnent personnel would result in Hernosillo's
deat h. Plaintiffs' expert, Dr. Geenstone, testified regarding
what actions are best taken or avoi ded during a hostage situation.
An obj ective official's possession of this knowl edge, however, does
not equate with knowl edge that failure to foll ow such procedures
wll probably result in the death of the hostage. Car pent er
attenpted to negotiate Hernosillo's release with inexperienced
deputies and untrained civilians. While this course of action may
have been inprudent, even reckless, we are not persuaded that a
reasonabl e official would recognize that it was contrary to | aw.
An inportant policy behind qualified inmunity is to prevent
litigation which "will unduly inhibit officials in the discharge of
their duties." Creighton, 483 U S at 638, 107 S. C. at 3038.
Second- guessi ng t he deci sion of | aw enforcenent officers regarding
the choice of police personnel in a crisis would underm ne that
policy. Lawsuits alleging that police should have acted one way or
another in response to a hostage situation "pose[] a no-wn
situation for the police and do[] nothing to encourage |aw
enforcenent or a respect for constitutional rights."” Taylor v.

Watters, 655 F. Supp. 801, 807 (WD. Mch. 1987).
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We do not say that this crisis was properly handl ed or that
Sheriff Carpenter made no m stakes. W say only that there was no
denial of Juanita Hernosillo's constitutional rights.

\%
W REVERSE the district court's denial of his motion to

dism ss and for summary judgnent.
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