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FOR THE FI FTH Cl RCU T

No. 91-8416

MARI A VEGA, EVA TREVI NO,
on behal f of herself and as
next friend of PEDRO TREVI NO
ET AL.,
Pl ai ntiffs-Appellees
ver sus
JOHN W GASPER

Def endant - Appel | ant

Appeal fromthe United States District Court for the
Western District of Texas

(Cct ober 14, 1994)
Before REYNALDO G GARZA and GARWOOD, Circuit Judges, and
ROSENTHAL, * Di strict Judge.
GARWOOD, Circuit Judge:

Def endant - appel |l ant, John W Gasper (Gasper), appeals the
district court's judgnent following a bench trial in favor of
pl aintiffs-appell ees, seasonal farm workers, under the Fair Labor
Standards Act, 29 U . S.C. 8§ 201 et seq. (FLSA), and the M grant and
Seasonal Agricultural Wrker Protection Act, 29 U S . C. § 1801 et

District Judge of the Southern District of Texas, sitting by
desi gnation



seq. (AWPA).!

The district court awarded nine plaintiffs recovery under the
FLSA at m ni num wage rates for their tinme spent traveling to and
fromthe farmwhere they worked, and for their tinme waiting at the
farm before and after working, for none of which Gasper had
conpensated them FLSA recovery was al so awarded these plaintiffs
for the anmount bel ow m ni numwage | evels that Gasper had paid them
for their working tine at the farm Liqui dated danages under the
FLSA were al so awarded these plaintiffs, and attorneys' fees were
assessed against Gasper.? (Gasper's appeal challenges only the
awards for travel and wait tinme and the related portion of the
i qui dat ed damages.

We hol d that the workers' travel time i s not conpensabl e under
the FLSA. W renmand for additional fact findings concerning the
conpensability of the workers' wait tinme and for recal cul ati on of
the FLSA damage award. Because we are reducing the FLSA danage
award, we also remand for recal cul ati on of danmages under the AWPA.

APPELLEES SUGGESTI ON OF MOOTNESS

Before turning to the nerits, we address appel | ees' suggestion
of noot ness, which Gasper has opposed. It appears that after this
appeal was perfected Gasper filed for protection under Chapter 13

of the Bankruptcy Code. Plaintiffs pronptly filed an unsecured

. Plaintiffs-appellees also filed a notice of appeal, but
subsequent|ly dism ssed their cross-appeal.

2 Sone 75 other plaintiffs, who had no recovery under the
FLSA, were each awarded $50 under the AWPA, 29 U.S.C. § 1854(c).
The plaintiffs who recovered under the FLSA did not recover under
section 1854(c).



claimin the bankruptcy court based on the entire judgnent bel ow
(%61, 309. 30). A few weeks later, the bankruptcy court, on the
joint notion of Gasper and plaintiffs "and after noting the Ch. 13

bankruptcy trustee's approval ," entered an order referring to the
present appeal and decreeing that:

"the automatic stay of Section 362(a) of the Bankruptcy

Code is termnated for the Iimted purpose of permtting

the Debtor [Gasper] and the Farmworkers [plaintiffs] to

proceed with t he above descri bed appeal and i n order that

the Fifth Grcuit may decide and issue its opinion and

j udgnent regardi ng the Debtor's appeal, but the automatic

stay shall otherwise remain in effect as to all other

actions against the Debtor, to include any attenpt to

collect or proceed against the Debtor on any judgnent

al ready rendered or which nay be nodified as a result of

t he appeal ."
Subsequently, after this appeal was orally argued, on Gasper's
nmoti on his bankruptcy proceeding was converted from Chapter 13 to
Chapter 7. Several nonths later, plaintiffs filed an adversary
proceeding in the bankruptcy court objecting under 11 U S C 8§
523(a)(6) to the dischargeability of Gasper's judgnent debt to t hem
"for failure to pay the m ni num wage and for costs and attorneys'
fees arising therefrom™ The adversary stated it related to
"unpaid mnimm wages for tine spent harvesting"” but "does not
i nclude the amount of noney awarded for travel and waiting tine,
which Plaintiffs do not seek to be determ ned non-di schargeable."”
This adversary is apparently still pending before the bankruptcy
court. Sone weeks later, the bankruptcy court entered an order
di schargi ng Gasper, and stating:

"1. The above-naned debtor is released from all
di schar geabl e debts.

2. Any judgnent heretofore or hereafter obtained in
any court other than this court is null and void as a



determ nation of the personal liability of the debtor
wWth respect to any of the foll ow ng:

(a) debts dischargeable under 11 U S. C. Sec.
523;

(b) unless heretofore or hereafter determ ned
by order of this court to be nondi schargeable, debts
all eged to be excepted fromdi scharge under cl auses (2),
(4) and (6) of 11 U S.C Sec. 523(a);

(c) debts determned by this court to be
di scharged. "

Several nonths thereafter plaintiffs filedinthis Court their

"Suggestion of Mdotness," contending that "this Appeal is now noot"
because Gasper has been discharged from the only obligations at
issue on this appeal, the travel and wait tine. Subsequent | vy,
plaintiffs have filed an affidavit of the bankruptcy trustee
indicating that the estate is still being adm nistered, that

unsecured creditors have received no distribution fromthe estate

but it is possible that sonme distribution will be made to them on
their clainms, and stating "I do not believe there is any reason to
continue wth the appeal”™ and "I believe the matter is nore

properly the subject of the clains objection process in the
Bankruptcy Court."3
We conclude that the appeal is not noot. Certainly it wll

affect what plaintiffs may recover from the bankruptcy estate.?

3 No authority is cited to support this latter statenent, and
we do not agree with it. If this Court determnes that plaintiffs
are not entitled to recover sone or all of their clainms at issue
on this appeal, those clains will be invalid.

4 Gasper, in addition to contending the appeal is not noot,
alternatively suggests that if it is noot then, under United
States v. Munsingwear, Inc., 340 U S. 36, 39-40 (1950), we should
vacate the judgnment on the appealed clains and remand with
directions to dismss themas noot. W reject that suggestion,
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Assum ng, as appears to be the assunption of the parties but has
not been expressly stated or reflected by any of the material filed

with us, that the liabilities of the estate exceed its assets, then

what ot her unsecured creditors will receive will also be affected
by this appeal. |If the nentioned assunption is not accurate, or
woul d not be accurate were Gasper to prevail on all issues he
rai ses on appeal, then the appeal wll clearly affect what Gasper
receives fromthe estate. Mreover, if plaintiffs prevail in their
objection to dischargeability (or if any other «creditors

successfully object to the dischargeability of any debt), then
Gasper wll be affected because if he prevails on appeal the
undi scharged debt or debts wll be reduced below what they
ot herwi se would be by application of estate funds which would
ot herwi se be applied to the debts at issue on this appeal. Cf

Abel v. Canpbell, 334 F.2d 339, 341 (5th G r. 1964) ("Because the
tax liability survives . . . the bankruptcy, the bankrupt has
standing to attack the proof of claim before the Referee and a
right to appeal an adverse judgnent as would an ordinary
creditor"); Matter of Dooley, 41 B.R 31, 33 (Bank. N.D. Ga. 1984)
(debtor has standing to object to claim; In re MCorhill Pub.

Inc., 89 B.R 393, 396 (Bank. S.D.N. Y. 1988) ("a debtor has
standing to object to clains where di sall owance of the clains would
produce a surplus"). W conclude that the case is not noot in the

sense of no | onger presenting a case or controversy. See also Cox

as it would inproperly deprive plaintiffs (w thout any

adj udi cation of the nerits) of the judgnent on which their
bankruptcy clainms (which, if valid, they may be able to coll ect
sonet hing on) are founded.



v. Sunbelt Sav. Ass'n of Texas, 896 F.2d 957, 959-60 (5th Gr.
1990); Triland Holdings & Co. v. Sunbelt Service Corp., 884 F.2d
205, 208 (5th Cr. 1989); Ratner v. Sioux Natural Gas Corp., 770
F.2d 512, 516 (5th Gr. 1985).

W recogni ze, of course, that where a debtor is in bankruptcy
a suit against the debtor for a post-petition debt nust nake the
trustee a defendant. Bellini Inports v. Mason and D xon Lines
Inc., 944 F.2d 199, 201-202 (4th Cr. 1991). Suits against the
debt or commenced before bankruptcy or on pre-petition clains are
stayed by the automatic stay of 11 U.S.C. 8§ 362(a). Here, however,
there was no bankruptcy until after Gasper had perfected the
i nstant appeal. Subsequently, the bankruptcy court, on notion of
Gasper and plaintiffs, and wth the approval of the Chapter 13
trustee, lifted the automatic stay for the specific purpose of
allowi ng Gasper "to proceed with" this appeal "in order that the
Fifth Grcuit may decide and issue its opinion and judgnment
regarding the Debtor's [Gasper's] appeal.™ The subsequent
conversion to Chapter 7 did not invoke another automatic stay or
nmodify this order. See In Re Parker, 154 B.R 240, 243 (Bank. S.D.
Chio, WD., 1993) ("the conversion of the debtors' Chapter 7 case
to Chapter 13 did not cause the stay to be reinposed and that
conversion did not affect this court's earlier order granting
relief fromstay"); Matter of Wnslow, 39 B.R 869, 871 (Bank. N.D.
Ga. 1984) ("An order which lifts the automatic stay returns the
parties to the legal relationships which existed before the stay
becane operative"). O course, the general rule is that "once a

trustee is in a bankruptcy case, the trustee, not the debtor or the



debtor's principal, has the capacity to represent the estate and to
sue and be sued. . . ." In Re Gul ph Wods Corp., 116 B.R 423, 428
(Bank. E.D. Pa. 1990). This principle, however, is not wthout
exceptions. See id. at 429-430. Plainly, its purpose is to allow
the trustee to collect and protect the estate and avoi d unnecessary
estat e expenses. Here, dism ssing the appeal as noot could not
possi bly subserve any of these purposes, and we note that the
trustee has never noved to intervene in this appeal or to have the
appeal di sm ssed.

In Smth v. State Farm Fire and Cas. Co., 633 F.2d 401 (5th
Cir. 1980), a fire insurance policyholder owning a life estate in
an insured building destroyed by fire successfully sued the
i nsurance conpany to recover on the policy. When the suit was
commenced, and at all tinmes thereafter, this plaintiff was in
bankr upt cy. However, the trustee in bankruptcy was not nmade a
party, and the insurance conpany, after verdict for the insured,
unsuccessfully noved to have the suit di sm ssed because the trustee
was not a party. The insurance conpany appealed the adverse
judgnent, again urging that the suit should have been disn ssed
because the trustee was not a party. W affirned, stating:

"The absence of the trustee in no | egal way affects the

according of conplete relief to those already parties.

Neither is the trustee's ability to protect his interest

inthe |life estate significantly inpaired. It is clear

from the record that the trustee was aware of this

litigation yet did not attenpt to be nade a party. He

instead secured an order of +the bankruptcy court

requiring dadys Smth to pay the trustee the val ue of
the life estate fromany proceeds of this action.” Id.



at 405.°
See al so Kelly v. Commercial Union Insurance Co., 709 F.2d 973, 978
(5th Gir. 1983).

The present appeal is analogous to Smth. The bankruptcy
court lifted the automatic stay and all owed Gasper to pursue his
appeal to conclusion in this Court; the Chapter 7 trustee has | ong
been aware of the appeal and has never sought to intervene nor
sought to have it dism ssed; prosecution of the appeal is w thout
expense to the estate and can only benefit the estate; and any
relief on appeal which Gasper achieves will automatically inure to
the benefit of the estate, as well as indirectly to Gasper's
benefit (either by producing a surplus or by reducing the anmount of
any debtsQsuch as that which is the subject of plaintiffs' pending
adversary proceedi ngsQf ound nondi schar geabl e).

Accordingly, we reject the suggestion of nobotness. W turn
now to the nerits.

MERI TS
Facts and Proceedi ngs Bel ow

Gasper is a farmlabor contractor. Farnmers hire Gasper and
ot her contractors to enpl oy, transport, supervise, and pay the farm
wor kers whom the contractors recruit.

Gasper recruited workers for the 1983-84 chil e pepper harvest.

5 We al so observed that the judgnent nmade the life estate
award payable to the trustee, that the insurance conpany's
potenti al Iiability was limted to the sumspecified in the

policy, and that "a letter fromthe bankruptcy trustee to the
district court, placed in the record by State Farm .
indicates . . . [the trustee] would be satisfied by the amount
specified by the jury as the value of the life estate. | d.
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Gasper had a "day haul operation"” in which potential workers who
hoped to be hired that day woul d assenbl e at a pickup point. Each
wor ker was enpl oyed on a daily basis and woul d be rehired each day
that the worker arrived at the pickup point ontinme (provided there
was sufficient avail able work).

The workers furnished their own transportation from their
honmes, usually in Juarez, Mexico, to El Paso, Texas, where Gasper
woul d neet them The last bus from Juarez arrived in El Paso at
m dni ght . Initially, Gasper's bus would neet the workers in El
Paso between 1: 00 A M and 2: 00 A M and depart shortly thereafter.
Based on the workers' desire to avoid the dangers of El Paso
streets in the early norning, Gasper soon arranged for the bus to
arrive at the El Paso pi ckup point between 11: 00 P.M and m dni ght.
The bus renmai ned parked until Gasper arrived and departed for the
fields between 1:00 AM and 1:30 AM A few workers woul d skip
the pickup point and provide their own transportation to the
fields.

Gasper was the workers' enployer. He chose whomto hire, he
owned t he buses, he set the pay rate, he determ ned which field the
wor kers picked, and he supervised the workers. Gasper owned two
buses and used one or two daily dependi ng on how nmany workers he
needed. Gasper considered the workers hired if they were on his
bus when it left the recruitnment site. Until then, the driver
could throw a work applicant off the bus and refuse to hire himor
her . The bus trip to the fields lasted two to two-and-a-half
hours. The bus would stop at a truck stop in Demm ng, New Mexi co,

where the workers who had noney could buy coffee and use the



restroom This stop lasted between thirty mnutes and an hour
daily. During the bus ride, usually at the Denm ng truck stop, the
wor kers were told which of the different fields they would harvest
that day. After arrival at a field, the workers waited about an
hour for the sun to rise before beginning work. The workers were
unable to use this wait tine neaningfully for thensel ves because
the fields were isolated and they |acked transportation. They
normal Iy picked only one field per day.

During the day, they received a token from Gasper or one of
hi s enpl oyees for each basket of peppers they picked. At the end
of the day, the workers waited two hours while Gasper counted the
tokens for each worker and conputed their pay. During this tineg,
Gasper or an enployee cashed a check from the farnmer, which was
used to pay the workers in cash. The enpl oyees could not use this
time for thenselves since they |acked transportation from the
fields. After this two hour wait, Gasper transported the workers
back to the drop-off point in El Paso. The trip hone took two
hours, and the workers returned to El Paso between 5:00 P.M and
7:00 P.M

Gasper did not always pay his workers the m ni numwage for the
hours they actually worked in the fields each day. Gasper never
paid the workers for the tine spent traveling to work, nor for that
waiting at the job site. Gasper failed to keep the business
records required by the AWPA. I n fact, Departnent of Labor records
reveal that Gasper was fined for inadequate recordkeeping in 1981
and for other Departnent of Labor violations in 1979, 1980, and
1981.

10



Plaintiffs (the workers), a group of Gasper's regul ar workers,
filed a class action suit seeking the m ni mumwage for their travel
time, waiting tinme, and unpaid field-working tinme under the FLSA
They al so sought conpensation for Gasper's violations of the AWPA
29 U S C. § 1831. The district court, following a bench trial
rendered judgnent for the workers on all these clains and awarded
addi tional 1iquidated damages under the FLSA. ® Gasper appeals the
awar d of wages and | i qui dat ed damages for the travel and wait tine.
He does not appeal the holding that he did not pay sone of his
wor kers the m ni num wage for tine spent picking chile peppers or
the |iqui dated danages awarded respecting that tine.

Di scussi on

W wi ||l address the conpensability of the workers' travel and
waiting tine separately, and then consi der the i ssues of |iquidated
damages and danmages under the AWPA.

l. Travel Tinme

The workers spent at |east four hours daily traveling to and
fromwork. They seek the m ni mumwage for this travel tine.

Under the FLSA, 29 U S.C. 8§ 206, enployers nust pay their
enpl oyees the hourly m ni numwage for tine on the job. Under the
"Portal -to-Portal Act," 29 U S.C. § 254, enployers do not have to
pay the m ni rumwage to an enpl oyee for the follow ng activities of
t he enpl oyee:

"(1) wal king, riding, or traveling to and from

6 Gasper failed to keep adequate pay records as required by
the AWPA, 29 U. S.C. 1831(c) (1988), so the court estinated the
damages due to each plaintiff under Belitz v. WH MLeod & Sons
Packing Co., 765 F.2d 1317, 1330-31 (5th GCr. 1985).

11



the actual place of performance of the
principal activity or activities which such
enpl oyee is enployed to perform and

(2) activities which are prelimnary to or
postlimnary to said principal activity or
activities,

whi ch occur either prior to the tinme on any particular

wor kday at whi ch such enpl oyee commences or subsequent to

the time on any particular workday at which he ceases,

such principal activity or activities." 29 U S.C 8

254( a).

Thus, enployees are entitled to conpensation for travel tine that
is a principal activity of the enployee. The question for us is
whet her the travel tine of these farmworkers to and fromthe fields
i's a conpensabl e principal activity or a nonconpensabl e prelimnary
or postlimmnary activity.

This Court traditionally has construed the term "principa

activity" to include activities "perfornmed as part of the regular
work of the enployees in the ordinary course of business.
[the] work is necessary to the business and is perfornmed by the
enpl oyees, primarily for the benefit of the enployer . . . ."
Dunlop v. Gty Electric, Inc., 527 F.2d 394, 401 (5th Gr. 1976)
(electricians' prework activities of preparing tinesheets, supply
requests, |oading and cleaning trucks are principal activity).

Ordinary hone-to-work travel is clearly not conpensabl e under
the Portal-to-Portal Act wunless a contract or custom of
conpensation exists between the enployer and the enpl oyees. 29
US C 8§ 254; 29 CF.R 8 785.34-35, 790.8(f) (1990). "An enpl oyee
who travel s fromhone before his regular workday and returns to his

home at the end of the workday is engaged in ordi nary hone-to-work

travel which is a normal incident of enploynent. This is true

12



whet her he works at a fixed location or at different job sites.
Normal travel from home to work is not worktinme." 29 CF. R 8§
785. 35 (1990) (enphasis added). "[R]iding on buses between a town
and an outlying mne or factory where the enpl oyee is enpl oyed" is
a prelimnary or postlimnary activity. 29 CF.R § 790.7 (1990);
Sen. Rep. No. 48, 80th Cong., 1st Sess., at 48 (1947); Ralph v.
Ti dewat er Construction Corp., 361 F.2d 806, 808 (4th Cr.), cert.
denied, 87 S.Ct. 294 (1966) (riding fifteen mnutes to an hour by
boat fromshore to work is a prelimnary nonconpensabl e activity);
Dol an v. Project Construction Corp., 558 F. Supp. 1308, 1309-11 (D
Colo. 1983) (thirty mnute ride from main canp on enpl oyer buses
not conpensable; intermttent receipt of work information during
bus ride did not nake ride conpensable). "Travel tine at the start
or end of the workday . . . fromhone to work (or fromthe bridge
at the border to the fields) need not be counted as hours worked .

."  \Wage & Hour Opinion Letter No. 1484 (Aug. 26, 1977), Lab.
L. Rep. (CCH) (Transfer Binder, June 1973-Sept. 1978) | 31, 133, at
42,800 (D.O L. Opinion).

Travel that is an indispensable part of performng one's job
is a principal activity and is conpensable. Crenshaw v. Quarles
Drilling Corp., 798 F. 2d 1345, 1359 (10th Cr. 1986) (travel tine
in specially equipped enployer truck conpensable); Spencer v.
Auditor of Public Accounts, No. 90-5750 (6th Cr. 1991)
(unpubl i shed) (travel between job sites conpensabl e, but not travel
from hone to different job sites on different days); Wrtz v.
Sherman Enterprises, Inc., 229 F. Supp. 746 (D. Md. 1964) (job site

to job site indispensable and conpensable). A district court

13



opi ni on st at es:

"Where . . . an enployee is required to report to a
designated neeting place . . . to receive instructions
before he proceeds to another workplace (such as the
jobsites . . .), the start of the workday is triggered at

the designated neeting place, and subsequent travel is

part of the day's work and nust be counted as hours

wor ked for purposes of the FLSA, regardl ess of contract,

custom or practice." Dol e v. Enduro Pl unbing, Inc.

117 Lab. Cas. (CCH) f 35,418 (C.D. Cal. 1990) (plumnbers

paid for travel from check-in site at shop where they

collected and | oaded a few tools and rode in conpany-

owned truck to job site).
"Where an enployee is required to report at a neeting place to
receive instructions or to performother work there, or to pick up
and to carry tools, the travel from the designated place to the
wor kpl ace is part of the day's work, and nust be counted . "
29 CF.R 8 785.38 (1990) (enphasis added). Travel between sites
or fromthe last site to the office is conpensable, but not travel
fromthe last site hone. Id.

Several facts have persuaded us that the travel tinme here was
i ndi sputably ordinary to-work or fromwrk travel and not
conpensabl e. The workers rode Gasper's buses to work and back
Unli ke the plunbers in Dol e v. Enduro Plunbing, 117 Lab. Cas. (CCH)
1 35,418, the workers here performed no work prior to or while
riding on Gasper's buses. They did not |load tools or engage in
activities that prepared themor their equi pnent for picking chile
peppers before or while riding the buses. The workers were told on
the bus which field they would pick and what the pay rate woul d be
each day. Merely receiving this information is not enough
instruction from Gasper to render the tine conpensable. See 29

C.F.R 8 785.38 (1990); Dol an, 558 F. Supp. at 1309-11. The workers
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were not required to use Gasper's buses to get to work in the
nmorni ng. They chose where they lived and how to get to and from
work. Not all of Gasper's field workers rode his buses. The fact
that the travel tinme was so | ong does not nmake it conpensabl e under
the statute. See 29 CF.R 8§ 790.7 (1990). That Gasper owned the
buses or that he considered workers "hired" if they were on the
buses when they left the pickup site does not nmatter under the
statute. See Sen. Rep. No. 48, 80th Cong., 1st Sess., at 48
(1947); Wrtz v. Flint Rig Co., 222 F. Supp. 707 (D. Munt. 1963)
(that enpl oyer owned bus does not matter). W note that there was
no travel between job sites after the workers began picking chile
peppers. The travel tine was just an extended hone-to-work-and-
back commute. W hold that the travel time here is a
nonconpensabl e prelimnary and postlimnary activity based on the
Portal -to-Portal Act and related jurisprudence.

1. WAt Tinme

The workers urge that they are entitled to the m ni mum wage
for their norning and afternoon wait tine. The standard under the
Portal -to-Portal Act for "wait tinme" is the sanme as for "trave
time." Wit tinme is conpensable when it is part of a principa
activity of the enployee, but not if it is a prelimnary or
postlimnary activity. See text of 29 U S.C. § 254, supra.

The legislative history of the Portal-to-Portal Act and
several cases have addressed the issue of conpensability of wait
time as a principal activity. Normal "[c]hecking in or out and
waiting in line to do so, changing clothes [for the enployee's

conveni ence], washing up or showering, [and] waiting in line to
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recei ve paychecks" is not a principal activity. S. Rep. No. 48,
80th Cong., 1st Sess. p. 47 (1947) (enphasis added).

This Court considers two wait tinme factors. First, waiting
time is conpensable if the wait predomnately benefits the
enployer. Mreles v. Frio Foods, Inc., 899 F.2d 1407, 1411 (5th
Cir. 1990). Wiiting benefits the enployer when it is requested or
required by the enployer. Wrtz v. Sullivan, 326 F.2d 946, 948
(5th Gr. 1964). "Were an enployee is required by his enployer to
report to work at a specified time, and the enployee is there at
that hour ready and willing to work but' is unable to . . . for
sone reason beyond his control, the enployee is engaged to wait and
is entitled to be paid for the tinme spent waiting." Mreles, 899
F.2d at 1414; Halferty v. Pulse Drug Co., 864 F.2d 1185, 1189 (5th
Cr. 1989). See Sedano v. Mercado, 124 Lab. Cas. (CCH) ¢ 35, 756
(DDNM 1992) ("Time spent . . . waiting in the fields for the
fields todry . . ., for trailers to arrive, or for their enployer
to prepare to begin the work day is predom nately for the benefit
of the enployer."); Fields v. Luther, 108 Lab. Cas. (CCH) 35,072,
at 45,666 (D. M. 1988) (Tinme waiting in fields for dew to dry
conpensabl e because workers are on duty); DOL Opinion Letter 1507,
1973-1978 [ Transfer Binder] Lab. L. Rep. (CCH ¢ 31,172, at 42,876
(Feb. 9, 1978). Second, "[w hether idle tine is conpensable
depends on whet her enpl oyees are able to effectively use the tine
for their own purposes, not on the 'reasonabl eness' [in duration]
of the wait." Mreles, 899 F.2d at 1413; Halferty, 864 F.2d at
1189.

Al so, enployees requesting schedule changes for their own

16



conveni ence cannot demand paynent for wait tinme resulting fromthis
accomnmodat i on. Blum v. Geat Lakes Carbon Corp., 418 F.2d 283
287-88 (5th Cir.), cert. denied, 90 S. C. 1361 (1969) (citing
Jackson v. Air Reduction Co., 402 F.2d 521, 523 (6th Cr. 1968))
(waiting in enployee's interest nonconpensable). After work wait
time may be conpensable. See D.OL. Qpinion Letter WH 533 (Dec.
16, 1991) (wait "purely incidental to postlimnary transportation”
home is not conpensable, wait for instructions or while other
wor kers finish for group transportation hone is conpensable).

Gasper urges that none of the wait tine is conpensabl e because
no work of consequence was perfornmed during the wait period. He
argues that the workday began when t he workers began pi cking chiles
and ended when the chile picking ended.

The workers argue that the norning wait tinme i s conpensabl e as
bei ng nore than an incident of transportation, and that they were
"on duty" during this period. See Fields, 108 Lab. Cas. (CCH) ¢
35,072, at 45, 666. The workers argue that the afternoon tine
wai ting to get paid was conpensabl e because the wait served Gasper,
not the workers. They contend that Gasper devised his own daily
pay system as opposed to a weekly or get-paid-the-next-day system
that Gasper did not have to wait until the end of the day to cash
a check from the farnmer, and that he did not have to pay his
enpl oyees daily or pay themin cash. They assert that Gasper's
failure to keep required busi ness records del ayed paynent, and t hat
the system Gasper chose to use was inpractical, created burdensone
del ays, and served Gasper. The workers could not use the waiting

time for their own purposes because the fields were isolated and
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they | acked transportation. See D.O L. Opinion Letter WH 533 ( Dec.
16, 1991). Because of Gasper's asserted inefficiencies, the
enpl oyees argue that the afternoon waiting was perforned at "the
enpl oyer' s behest"” and shoul d be conpensabl e. See Dunl op, 527 F. 2d
at 401; Sedano, 124 Lab. Cas. (CCH) f 35, 756.

The district court did not articulate why the wait tine should
be conpensable as a principal activity because it viewed all tine
as conpensable after travel began. W conclude that if the wait
time in the norning was the result of the workers' request for a
schedul e changesQt o have the bus pick themup earlier to avoid the
dangers of nights in El PasosQthen the norning wait tinme is not
conpensable as it benefits the workers, not Gasper.’ On the other
hand, if the workers were on duty in the norning so as to get an
early start for their enployer's benefit (e.g., to assure that work
woul d start pronptly at sunrise) or because of Gasper's schedul i ng,
the norning wait tinme is a conpensable principal activity. See
Fields, 108 Lab. Cas. (CCH) { 35,072, at 45,666. That no work was
done during the wait is not necessarily controlling here. Because
the district court did not express findings about the purpose of
the norning wait, we cannot deci de whether the tine is conpensabl e.

We therefore remand for additional findings concerning the purpose

! Al t hough Gasper arranged for the bus to arrive in El Paso
two hours early to acconmmpdate the workers, it is unclear whether
the bus departed El Paso any earlier. Findings on this issue
shoul d be nade on remand. |If the bus left El Paso at the sane
tinme as before the schedul e change and arrived in the fields at
the sane tine, then it is probable that the norning wait at the
fields was predom nately for the benefit of Gasper. There is no
doubt that any wait tine on the bus prior to departing El Paso
served the workers and not Gasper because of this scheduling
change.
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of the norning wait. See Halferty v. Pulse Drug Co., 821 F. 2d 261,
269-271 (5th Gr. 1987) (remand for findings concerning purpose of
wait tine).

W also remand for findings concerning the purpose of the
afternoon wait period, whether the wait served Gasper as a result
of his burdensone pay system and whether the workers could
effectively use this tine for their own purposes. See Sedano, 124
Lab. Cas. (CCH) § 35,756 ("Tinme spent waiting for Defendant Jara to
conplete his payroll records in the afternoon is predom nantly for

the benefit of the enployer. Because of the isolation of the chile

fields and the need to wait for their turn to give . . . Jara
payrol |l information and their tokens, workers cannot use this tine
effectively for their own benefit.").?8 For exanple, if the

afternoon wait resulted from Gasper's decision to have his
enpl oyees wait while he cashed the farner's check, then the wait
benefits Gasper and is conpensable. Gasper owes wages to his
enpl oyees whether or not the farner pays Gasper. |f, on the other
hand, Gasper's pay system is reasonably efficient, but the wait
results fromthe nunber of enpl oyees i nvolved, then the wait is not
conpensable. In light of the conflicting testinony in the record,
this issue shoul d be resol ved by the district court on remand. See

D.OL. Opinion Letter WH 533 (Dec. 16, 1991). The Sedano case

8 That no work was done during or after the afternoon wait
does not of itself determ ne whether this tine is conpensabl e.

We recogni ze that the Portal -to-Portal Act |egislative history
indicates that waiting in line to receive paychecks is ordinarily
not conpensable, but we believe that this statenent did not
necessarily speak to a wait of the present nature under these
circunstances. S. Rep. No. 48, 80th Cong., 1st Sess. p. 47
(1947).
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provi des an exanple of the type of fact findings needed to support
an FLSA claimrespecting wait tine.

Finally, Gasper argues that no conpensation is owed because
there was an inplied agreenent of nonpaynent. Inplied agreenents
of nonconpensability may be found where enpl oyees continue to work
after they are on notice of an enpl oyer policy of nonconpensation.
Rousseau v. Tel edyne Movibile Ofshore, Inc., 805 F.2d 1245, 1248
(5th Gr. 1986), reh'g denied, 812 F.2d 971, and cert. denied, 108
S.C. 95 (1987). W reject Gasper's contention. The workers here
were hired and rehired each day and no continui ng agreenent was
shown. The district court's failure to find such an agreenent was
not clearly erroneous.

I11. Liquidated Damages

Gasper clains that |iquidated damages were i nproperly awarded
to the workers because he did not violate the FLSA and because he
acted in good faith. He does not challenge the |iquidated damages
for the underpaynment of m ninum wages for the tine spent picking
the crops; and, in any event, we discern no error in that respect.

Under 29 U . S.C. 8§ 216(b) (1988) enployers who violate the
FLSA's mnimum wage provisions "shall be liable to the

enpl oyees affected in the anount of their unpaid m ni nrumwages

and in an additional equal anpbunt as |iquidated danages." A
judge may reduce the anount of |iquidated damages only "if the
enpl oyer shows . . . that the act or om ssion giving rise to such

action was in good faith and that he had reasonabl e grounds for
believing that his act or omssion was not a violation of the

[FLSA]." 29 U.S.C. 8 260 (enphasis added); Mreles v. Frio Foods,
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Inc, 899 F.2d at 1415. The enpl oyer has the substantial burden of
proving its good faith. 1d. The district court's findings should
only be reversed if they are clearly erroneous. |Id.

The district court held Gasper liable for the nmaxinmm
al | owabl e anount of |iqui dated damages. The court did not explain
why Gasper failed to prove that he acted in good faith in not
paying the mninmm wage for travel and wait tine. Clearly no
i qui dat ed damages nmay be awar ded respecting the travel tine, as it
i's not conpensable. If the district court on remand finds that
sone or all of the wait tinme is conpensable, the court shoul d nake
addi tional findings on whether Gasper proved that he acted i n good
faith in failing to pay his enployees for that tine.?®
| V. Damages Under AWPA

The district court held that its damage award conpensated the
nine plaintiffs for Gasper's FLSA violations and his AWA
violations of failing to keep proper business records. The court

conputed the damage award to these nine plaintiffs as if only the

® Gasper argues that his good faith was denponstrated by the fact
that he openly refused to pay his workers for their travel and
wait tinme and because local industry customregarded travel and
wait tinme as nonconpensable. Gasper's open refusal to pay is,
standing alone, of at best limted rel evance to whether his
conpensati on schene was grounded in a good faith attenpt to
conply with the FLSA. Good faith invol ves show ng that Gasper

t hought he was paying his workers in conpliance with the FLSA' s
m ni mum wage rule. Gasper's reliance on industry custom as proof
of good faith is of greater relevance, but is not necessarily
controlling under this record. |In Kinball v. Goodyear Tire &
Rubber Co., 504 F. Supp. 544, 549 (E.D. Tex. 1980), the court said
that acting on advice of counsel who explored i ndustry custom
showed good faith. Here, at nost, Gasper stated that he attended
Departnent of Labor information neetings for farml abor
contractors.
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FLSA had been violated.® Gasper did not keep the records required
of farm | abor contractors under the AWPA. 29 U S.C. § 1831. The
Departnent of Labor also fined Gasper in 1981 for inadequate
busi ness records. Had the nine plaintiffs been awarded |ess
relief under the FLSA, the district court may have awarded them
nore under the AWPA If that be the case, then, since these
plaintiffs' damages under the FLSA will be reduced because their
travel time is not conpensable, and may be further reduced if sone
or all of their wait tine is not conpensable, the district court
may want to allowthese nine plaintiffs a danage award for Gasper's
violations of the AWPA. ' Accordingly, we authorize the district
court to reconsider its zero AWPA award to these nine plaintiffs
(but not its AWPA award to the other class nenbers), if and to the
extent the district court determ nes that a | arger AWPA award woul d
properly have been nmade had these nine plaintiffs achieved an FLSA
award of the size ultimtely determ ned on renmand. The tota

judgnent on remand, however, nmay not exceed that previously

10 I n conputing damages, the district court said, "the nine

[ naned] plaintiffs awarded unpai d wages are adequately
conpensated [by the FLSA award] for both violations of the FLSA
and the AWPA." The other plaintiffs who were not conpensated for
viol ations of the FLSA were each awarded $50 of damages under the
AWPA.  This nethod of conputing damages is perm ssible, as
conpensation for violation of one of these statutes nay serve to
conpensate plaintiffs for violations of the other. Belitz v.

WH MLeod & Sons Packing Co., 765 F.2d 1317, 1333 (5th Cr
1985) .

1 In class actions such as this, maxi rum danmages for
intentional violations of section 1831 are $500 per plaintiff up
to a total of $500,000. 29 U S.C 8§ 1854(c) (1988). See
Saintida v. Tyre, 783 F.Supp. 1368, 1375 (S.D. Fla. 1992) ($300
per plaintiff for section 1831 violation); Alvarez v. Joan of
Arc, Inc., 658 F.2d 1217 (7th Cr. 1981) ($100 each for 300
plaintiffs under section 1831).
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i nposed.
Concl usi on

The district court's award of actual and |iquidated danmages
for travel time is reversed, and judgnent on such clainms shall be
rendered for Gasper. The award respecting tinme actually spent
wor ki ng and for |iquidated danages in respect thereto is affirned.
The bal ance of the award is vacated, and the cause is remanded for
further findings concerning the conpensability of the norning and
afternoon wait tinmes, findings concerning Gasper's good faith in
respect to any such wait tinme found conpensable, and for
reconputation of the ultimate award in Iight of such findings, this
opi ni on, and the AWPA

AFFI RVED in part; REVERSED in part;
VACATED i n part; and REMANDED

23



