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Cavalier (the Cavaliers), on behalf of their mnor son, Hunter



Caval i er, appeal the sunmary judgnent dism ssal of their |awsuit
agai nst def endant - appel | ee Caddo Pari sh School Board (School Board)
conpl aining that the School Board illegally discrimnated agai nst
Hunter Cavalier on the basis of his race when he was denied
adm ssion to Caddo M ddl e Magnet School.! W reverse and renand.
Facts and Proceedi ngs Bel ow

In 2002, Hunter Cavalier (Hunter), who is white, applied for
adm ssion to the sixth grade at Caddo M ddl e Magnet School (CMVS),
an academ c and perform ng arts nagnet school covering grades six,
seven and eight, for the 2002-2003 school year. His application
was deni ed because his achi evenent test score was not hi gh enough
for a white student applicant, although it was high enough for a
bl ack student applicant. The Cavaliers claimthat but for a race-
consci ous adm ssion policy, Hunter would have been admtted to
CMVB. The School Board has not denied this.

The School Board has admtted that its adm ssion policy for
CWEB does enploy racial classifications in order to neet a
particul ar raci al balance at CMM5. The procedure for adm ssion to
CWES is contained in School Board Policy JECC. To qualify for
adm ssion to CMM5, an applicant must: 1) have high notivation
toward excellence, as evidenced by consistent achievenent and
accept abl e behavior; 2) be performng on grade |evel or better

3) have a grade point average (GPA) of 2.0 or better in reading and

1On this appeal, as throughout the proceedings in the district court, the
Caval i ers proceed pro se.



math and 2.5 or better overall; and 4) have 95% or better
at t endance. In addition, the student nust take a standardized
achi evenent test, the California Achievenent Test (CAT), for
ranki ng pur poses. 2

After the initial qualifications are taken into account, the
nunber of qualified applicants usually far exceeds the nunber of
avai |l abl e openings. To determ ne which students will be offered
adm ssion, CWE gives priority to qualified siblings of students
who also attend CMMS and to black students who would otherw se
attend a school with over 90% bl ack student enrollnent. CMVS then
ranks the remaining qualified applicants based on their CAT test
score. Regarding these latter rankings, the policy states that
CWE “w il mintain a list of rankings for black students and a
list of rankings for white students.” The vacancies are then
filled so that CVWS will have a racial mx of 50% white and 50%
bl ack, plus or m nus 15 percentage points.® CWMMS accepts qualified
applicants of any race subject to the nunber of openings avail abl e
by race, according to the required racial m x, and no applicant of
any race who does not neet the initial adm ssion requirenments is

accept ed.

2 The policy al so has two nonacadeni c requirenents: the students nust have
parental perm ssion and support and be in good health or under a doctor’s care.

8 In 2001, the Board approved Item No. 37, which required CWB5 enrol | ment
to be within the paraneters of a consent decree entered in 1981, discussed infra.
The consent decree gave a projected racial enrollment for CWS of 50%
bl ack/white, plus or mnus 15 percentage points.
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Hunter net the initial adm ssion requirenents for entrance
into CMVB for the 2002-2003 school year. However, based on his CAT
test score, and due to the nunber of slots available for white
students, he was not admtted.

For the 2002-2003 school year at CVMMS, the | owest CAT test
score for a nonsibling white applicant given adm ssion to the sixth
grade was 142; the |owest CAT test score for a nonsibling black
applicant given adm ssion was 117. Hunter’s CAT test score was
140. There were seven nonsi bling white applicants not sel ected for
adm ssi on who had scores of 141 and six, including Hunter, who had
scores of 140. Si xty-seven black students who scored |less than
Hunter (140) on their CAT test were admtted to the sixth grade.

The 2002-2003 sixth grade CWS class consisted of 449
students. Fifty-one siblings were admtted, of whom42 were white
and 9 were bl ack. Another 398 nonsi bling students were adm tted on
the basis of their CAT test score ranking, of whom 259 were white
and 139 were black. Whiile the incomng sixth grade class was 67%
white and 33% bl ack, the total student conposition of CMVE for the
2002-2003 school year was 65% white and 35% bl ack, a result barely
within the School Board-required racial mx for CVMMS of 50%

bl ack/white, plus or minus 15 percentage points.*

4 Based on our review of data obtained by the Cavaliers fromthe School
Board and subnmitted in conjunction with a notion for prelimnary injunction, it
appears that if the School Board did not use separate test-ranking lists for
white and bl ack applicants, the score that would have resulted in a sixth grade
class at CWB for the 2002-2003 school year of roughly the same size as the
actual class woul d have been 130. Using a score of 130, the sixth grade cl ass
apparently woul d have been approxi mately 25% bl ack and 75% whi t e.
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The Cavaliers, on behalf of Hunter, filed suit against the
School Board, and twelve of its nenbers, alleging that Hunter was
di scrim nated agai nst on the basis of his race when he was denied
adm ssion to CME The Cavaliers sought declaratory and
i njunctive, conpensatory danmages, and attorneys’ fees and costs,
under the Fourteenth Anmendnent and 42 U.S.C. 8§ 1981, 1983, and
2000d. The parties consented to the exercise of jurisdiction by a
magi strate judge, and the district court referred the case to a
magi strate judge. The School Board filed a notion to dism ss or
for summary j udgnent on the ground that the adm ssion procedure for
CWVS is pursuant to a court-ordered consent decree and, therefore,
is constitutional. The magistrate judge granted the defendants’
notion, dismssing all clains against all parties.®> The Cavaliers
subsequently filed a tinely notion for reconsideration, which the

magi strate judge denied. The Cavaliers then tinely appeal ed.

Di scussi on
The Board attenpts to justify its adm ssion policy based on a
consent decree entered in 1981 involving the Board. Because this
consent decree no longer applies to CWEB, it cannot justify the
Board’'s policy, and because the Board shows no other conpelling

governnental interest for its racial classification, we hold that

5 The nagi strate judge previously had dismssed the Cavaliers’ claimfor
conpensat ory danages agai nst the individual nmenbers of the School Board based on
qualified imunity. The Cavaliers have not appeal ed that ruling.
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the policy is unconstitutional. Furthernore, even if CWB were
still subject to the decree, because the Board has not shown that
it has considered any race-neutral neans to achieve its desired
racial mx and relies exclusively on a racial quota, the policy is

not narrowly tailored. Therefore, we reverse and renand.®

Standard of Review
W review de novo the magistrate judge’'s grant of summary
judgrment.’ Austin v. WII-Burt Co., 361 F.3d 862, 866 (5th Cir.

2004). Summary judgnent is proper only if, view ng the evidence in

6 On July 29, 2004, sone two nont hs subsequent to oral argunment herein, the
School Board filed with this court a notion to dismiss the appeal as noot. The
School Board attached to its notion an affidavit fromits counsel in which she
stated that: on May 19, 2004, she nmailed a letter to the Cavaliers advising them
that there were openings for the eighth grade at CWS for the 2004-2005 schoo
year; if Hunter net the general requirenments for adm ssion, he would be adm tted
to the eighth grade at CMVB upon the submi ssion of an application, included with
the letter to the Cavaliers; and no further testing would be needed for
adm ssi on. The School Board clainms that this offer of admission to Hunter
renders the appeal noot.

We disagree. Intheir conplaint, the Cavaliers sought, anmong ot her things,
conpensatory damages. In their opposition to the School Board's motion to
di snm ss the appeal, the Cavaliers have all eged damages due to the School Board’s
pol i cy. The Cavaliers brought their suit in 2002 after Hunter was denied
admi ssion to CMB for the 2002-2003 school year, his sixth grade year. The
Cavaliers allege that because of the denial of Hunter’'s admission to CWB, in
order to provide the best alternative to CWB, they enrolled himin a private
school for two years, his sixth and seventh grade years, at a cost that was
presumabl y hi gher than what they woul d have had to pay if Hunter had attended
CWB. The private school was also allegedly further fromtheir residence than
CWB, resulting in additional transportation costs. The Cavaliers have sought,
anong ot her things, conpensatory damages and have all eged danmages due to the
School Board's policy. Past danages that are in no way addressed by the offer
of admi ssion to Hunter for his eighth grade year. W accordingly deny the notion
to disnmiss the appeal as noot.

7 Al though the Board filed a notion to dismss or for summary judgnent,
because the nagi strate judge considered naterials outside of the pleadings, we
treat the notion as a notion for summary judgnent. See Meister v. Tex. Adjutant
General's Dept., 233 F.3d 332, 335 (5th Cr. 2000).
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the light nost favorable to the nonnoving party, the record
establishes “that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of
law.” Fep. R Qv. P. 56(c).
1. Constitutionality of the Adm ssion Policy

A Strict Scrutiny Review

We apply strict scrutiny review to the School Board's race-
conscious adm ssion policy: “It is by now well established that
‘“all racial classifications reviewable under the Equal Protection
Cl ause nmust be strictly scrutinized.”” Gatz v. Bollinger, 123
S.C. 2411, 2427 (2003) (quoting Adarand Constructors, Inc. V.
Pefia, 115 S. . 2097, 2111 (1995)) (enphasis added). To pass
strict scrutiny review, the School Board nust denonstrate that the
“use of race in its current adm ssion program enploys ‘narrowy
tail ored neasures that further conpelling governnental interests.’”
Gatz, 123 S. . at 2427 (quoting Adarand, 115 S. . at 2113)
(enphasi s added).

B. Conpel i ng Governnmental |nterest

1. Renmedyi ng Current Effects of Past Segregation

Because the School Board previously operated a dual schoo
system in violation of the Fourteenth Amendnent, it bears the
“primary responsibility to ‘“elimnate fromthe public schools al

vestiges of state-inposed segregation.’” Davis v. East Baton Rouge

Parish Sch. Bd., 721 F.2d 1425, 1434, 1436 (5th Cr. 1983) (quoting
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MIliken v. Bradley, 97 S.C. 2749, 2762 (1977)). Renedying the
present effects of past discrimnation is a conpelling interest
that in particular circunstances may justify appropriate use of
certainracial classifications. Dallas Fire Fighters Ass'’nv. Cty
of Dallas, Tex., 150 F.3d 438, 441 (5th Cr. 1998).

In justifying its adm ssion policy, the School Board has
relied exclusively on a consent decree entered by the Wstern
District of Louisiana in 1981 directing the desegregation of the
Caddo Parish school system (the 1981 Consent Decree). The School
Board has not identified any current effect or condition at CWB
that is traceable to the past segregation within the school
system?® Therefore, whether the School Board's use of racial
classifications serves a conpelling governnental interest by
seeking to renedy the current effects of past segregation depends
entirely on whether the 1981 Consent Decree obligates the School
Board to use racial classifications in its current adm ssion
policy. As we conclude that the 1981 Consent Decree is no |onger
applicable to G5, it cannot justify the School Board' s race-
consci ous adm ssion policy.

a. Background of the 1981 Consent Decree

8 In their interrogatories, the Cavaliers asked that the School Board
describe all evidence of present effects of past racial discrimnationthat could
justify the use of racial classifications in its adm ssion process. The Schoo
Board responded t hat the reason for the use of the racial classifications was “to
conply with the [1981] Consent Decree.” The School Board then stated that
“It]here has not been any attenpt to deternmine if other reasons exist which coul d
justify the use of racial classifications.”
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The 1981 Consent Decree has it roots in litigation that began
in 1965 and t hat has been the subject of nmultiple cases wthin this
circuit. The following historical background cones from two
earlier cases involving the 1981 Consent Decree: Jones v. Caddo
Pari sh School Board, 735 F.2d 923, 924-26, (5th Cr. 1981) (Jones
), and Jones v. Caddo Parish School Board, 204 F.R D. 97, 98-100
(WD. La. 2001) (Jones 11):

In 1965, the parents of seven black children comenced a suit
agai nst the School Board seeking desegregation of the Caddo Pari sh
public schools. The United States |later intervened as a plaintiff.
In 1973, the district court ordered the School Board to inplenent
a desegregation plan; a plan was devel oped and took effect. I n
1976, the School Board filed a notion to have the school system
decl ared unitary, which would have warranted the dism ssal of the
original suit; however, the United States opposed the notion. In
1977, the district court: (1) ruled that the School Board had fully
conplied with the 1973 court-ordered desegregation plan; (2)
decl ared the school system to be unitary; and (3) dismssed the
suit agai nst the School Board. Thereafter, the United States filed
a notion to anend the judgnent, the filing of which suspended the
finality of the judgnent pending decision on the notion. 1In 1980,
the district court gave notice that wunless the plaintiffs’
attorneys objected, the United States, as plaintiff-intervenor,

would represent the interests of the private plaintiffs; the



district court did not receive any objections. The United States
and t he School Board then entered i nto negotiations, which resulted
in the district court-ordered 1981 Consent Decr ee.
b. 1981 Consent Decree

In the 1981 Consent Decree, the district court determ ned that
“the plan for the Systemenbodied in this Decree is reasonabl e and
appropriate for the additional desegregation of the System and
upon its successful inplenentation will in fact and in |aw create
a unitary school system for Caddo Parish.”

The decree, anong other things, called for the establishnent
of magnet school s:

“The Board will establish new magnet schools at three

el ementary schools . . . and at one m ddl e school (Eden

Gardens Junior H gh School) in order to enhance the

qual ity of education and bring about a greater degree of

desegregation at those schools. . . . The Board will

establish an aggressive nmagnet recruitnent program and

will permt and encourage students to attend magnet

school s using every reasonable effort to achieve the

projected racial enrollnment for each school within the

time period permtted under this Decree.”
The decree also detailed the projected racial enrollnment for each
magnet school and how the projection was to be achieved: “It is
understood by the parties that nagnet prograns at particular
schools may be revised in order to effectively provide for the
recruitnment and retention of students in the magnet schools and to
achieve and maintain a desegregated enrollnment.” The projected

racial enrollnment for CMVG—+tornerly Eden Gardens Junior High

School, located in a predomnantly black neighborhood wth a
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predom nantly black student body—was 50% white and 50% bl ack.
“[E] nroll nrent at each magnet school” was to “be on a parish w de
basi s” and students were to be assigned to t he magnet school s based
on the followng priorities, which were the only priorities stated
in the decree: 1) qualified siblings of students who attend the
magnet school; 2) qualified black students who would otherw se
attend a school with over 90% bl ack student enrollnent; and 3)
qualified white students who woul d otherwi se attend a school wth
over 65%white student enrollnent. These priorities were to apply,
however, only to the extent that they did not inpede the School
Board’s achievenent of the projected racial enrollnents at the
magnet school s.
The School Board was to i npl enent the magnet school program at
Eden Gardens Junior Hi gh, which would become CMV5, before or
beginning wwth the 1982-83 school year. The School Board was to
“use its best efforts to attain the projected racial enrollnents .
by the end of the 1984-85 school year by devel oping attractive
prograns at [CMVB] and by encouraging students of both races to
attend [CMVS] and benefit from[its] prograns.”
The school systemwas to remain under the jurisdiction of the
district court during the period in which the decree was in effect,
subject to certain provisions that provided for the term nation of

the court’s jurisdiction. The decree specifically provided for the
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termnation of the district court’s jurisdiction over the magnet
and | aborat ory® school s:

“Wth respect to the magnet school and | aboratory school
proposal s containedin. . . this Decree, the Board shal
have three years fromthe respective i npl enent ati on dates
for each such school within which to neet the projected
enrol Il nents at the nmagnet and | aboratory schools. Such
projected enrollnents for a particular school shall be
deened to have been nmet if the actual enrollnment in the
school is within = 15 percentage points of the projection
for such school . . . . Upon neeting the projected
enrol Il nents for all nagnet and | aboratory school s covered
by this Section D of Part V, this Decree shall term nate
as to such schools, the Board shall be entitled to an
order of the Court so stating, and the United States
shall not be entitled to seek any further or additional
remedy with respect to such schools.”

Finally, the decree outlined the procedure by which the School
Board coul d seek an order decl aring the school systemto be unitary
and di sm ssing the case:

“At any tine after the 1983-84 school year, the Board may

file a Notice of Conpliance with the terns and conditions

of this Decree. If the United States agrees that the

Board is in full conpliance with the terns and conditions
of this Decree, the United States shall join in the

Notice and shall state that it supports an order
declaring the System to be unitary and dism ssing the
case. If no objection to the Notice is made within 30

days of its filing, the Court shall enter an order
declaring the entire systemunitary, to the extent it has
not al ready been so declared, and termnating this case.
Any objections nmust be specific as to alleged terns of
nonconpliance with the provisions of this Decree. The
obj ections shall be heard by the Court under reasonable
procedures set forth by the Court and in the event any
further remedy is ordered, it shall be limted to
resol ving the objection so filed.”

® The decree directed the School Board to establish a |aboratory school
program that would be operated in conjunction with area universities and
col | eges.

12



C. 1990 Order

In 1987, the School Board filed a Notice of Conpliance with

the 1981 Consent Decree and requested the district court to rule

that the school system had achieved unitary status. On April 4,

1990, based on ajoint notion filed by United States and the School

Board, the district court entered an order affirmng the parties’

agreenent (the 1990 Order). Jones |IIl, 204 F.R D

1990 Order provided in pertinent part:

at 98-99. The

“(1) Except as specifically set forth in 8 7 of the

Joint Mdtion, there are no issues or

r egar di ng successf ul conpl i ance

di sput es

and full

i npl ementation of the 1981 Consent Decr ee;

* * %

(3) The [] Board has within the appropriate paraneters

met the projected enrollnents for all

magnet and

| aboratory schools covered by Part V, Sections DO,
termnation of jurisdiction over nmagnet and

| aboratory schools,] . . .;

(4) In accordance with Part V Sections A-E of the

Consent Decr ee:
(i) The Consent Decree is termnated .

as to

magnet school s and | aboratory school s covered
by Sections D and E, Part V of the Decree, and
the United States shall not be entitled to
seek any further or additional renmedy wth

respect to any of said nmagnet

school s,

| aboratory schools, schools north of Caddo

Lake, nor wth respect to any
Assignnent District [in the decree]

Wth the entry of the 1990 Order, none of

Mandat ory

the remaining

“Issues or disputes regarding successful conpliance and full

i npl enmentation of the 1981 Consent Decree” involved CWBS, nmandatory

student assignnents, or projected racial enrollnents. The portions

of the 1981 decree that the United States i nsisted,

13

in section 7 of



the 1990 Joint Mtion, had not been fully inplenented as required
were the foll ow ng: assignnment of principals to schools (under Part
|, Section F, entitled “Faculty and Staff”); establishnent of
enhancenent prograns at renmai ni ng one-race schools (under Part |1,
Section E, entitled “Remaining One-Race Schools,” relating to
progranms at such schools); and Mjority to Mnority Transfers
(under Part 11, Section F, relating to all ow ng and encouraging, in
reference to one-race schools, transfers of students froma school
in which the student is inthe racial myjority to a school in which
the student would be inthe mnority). See Jones Il, 204 F.R D. at
99 n. 1.
d. Status of the 1981 Consent Decree

Based on the 1990 Order, the 1981 Consent Decree is no | onger
applicable to CVMV5 and cannot formthe justification for the use of
racial classifications in CWE s adm ssion policy. The Consent
Decree clearly contenplated that it could be termnated wth
respect to the nmagnet school s:

“Upon neeting the projected enrollnents for all nagnet

and | aboratory schools . . ., this Decree shall term nate

as to such schools, the Board shall be entitled to an

order of the Court so stating, and the United States

shall not be entitled to seek any further or additional

remedy with respect to such schools.” (enphasis added).
Under the Consent Decree, the School Board had the obligation to
use “every reasonable effort” and “its best efforts” to “achieve”

or “attain” the projected racial enrollnents for CVMMS by the end of

the 1984-85 school year, and wupon neeting the projected
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enrol I ments, the Consent Decree was to termnate as to CWBS. The
Consent Decree, however, did not give the School Board an
indefinite obligation to maintain the projected racial enroll nent
for CMVB once the decree was term nated as to CMVB.

Consi stent with the provisions of the 1981 Consent Decree, the
1990 Order unanbi guously rel eased the magnet schools, including
CWB, fromany further obligations of or under the Consent Decree:
“The [] Board has wthin the appropriate paraneters net the
proj ected enroll ments for all nagnet and | aboratory school s”;1° “The
Consent Decree is termnated . . . as to the nmagnet schools. . .,
and the United States shall not be entitled to seek any further or
additional renedy with respect to any of said nagnet school s .

" Therefore, with respect to the 1981 Consent Decree, upon which
the School Board justifies its racial classification, there is
nothing left regardi ng CMVB.

Moreover, the lawis clear that the School Board’ s obligation
under the Consent Decree may be reduced or elimnated in sone
respects even if the entire school system is not totally in
conpliance with the Consent Decree or has not been declared

unitary. In Green v. School Board of New Kent County, 88 S. C.

1689 (1968), the Suprene Court “identified various parts of the

10 CMMVB opened for the 1982-1983 school year and net its projected racial
enrol Il ment |level of at |east 35%black students during its first year and three
out of the first four years. The black student enrollnent for the first four
years was: 37.3% (1982-1983), 36.1% (1983-1984), 34.4% (1984-1985), 38.8%
(1985-1986) .
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school system which, in addition to student attendance patterns,
must be free from racial discrimnation before the nmandate of
[Brown v. Board of Education, 74 S. . 686 (1954),] is net:
faculty, staff, transportation, extracurricular activities, and
facilities.” Freeman v. Pitts, 112 S. Ct. 1430, 1443 (1992) (citing
Geen, 88 S.Ct. at 1692). In Freeman, the Suprene Court held that
a “district court need not retain active control over every aspect
of school adm nistration until a school district has denonstrated
unitary status in all facets of its system” Freeman, 112 S.C. at
1436.
“W hold that, in the course of supervising

desegregation pl ans, federal courts have the authority to
relinqui sh supervision and control of school districtsin

increnmental stages, before full conpliance has been
achieved in every area of school operations. Wi | e
retaining jurisdiction over the case, the court nmay
determine that it wll not order further renedies in

areas where the school district isinconpliance with the
decree. That is to say, upon a finding that a schoo

system subject to a court-supervised desegregation plan
is in conpliance in sonme but not all areas, the court in
appropriate cases may return control to the school system
in those areas where conpliance has been achieved,
limting further judicial supervisionto operations that
are not yet in full conpliance with the court decree. In
particular, the district court may determne that it wll
not order further renedies in the area of student
assi gnnents where racial inbalance is not traceable, in
a proximate way, to constitutional violations.” Id. at
1445-46.

The Suprene Court did recognize that “[t]wo or nore Geen
factors may be intertwned . . . in their relation, so that a
constitutional violation in one area cannot be elimnated unless

the judicial renmedy addresses other matters as well” and that,
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“[a] s a consequence, a continuing violationin one area may need to
be addressed by renedies in another.” 1d. at 1449. Nevert hel ess,
the record nust denonstrate why a continuing renmedy in one area in
whi ch the school system was conpliant was needed to renedy the
remai ni ng defects:

“There was no showing that racial balancing was an

appropriate mechanismto cure other deficiencies

It istrue that the school district was not in conpllance

W th respect to faculty assignnents, but the record does

not show that student reassignnents would be a feasible

or practicable way to renedy this defect.” Id.

A case fromthe First Grcuit, Wssmann v. Gttens, 160 F.3d
790 (1st Gr. 1998), illustrates the application of Freeman in a
situation very simlar to the present case. |In a background case
to Wessmann, a district court in 1974 found “the school system as
a whole guilty of de jure segregation” and concluded that three
schools operated by the Gty of Boston, including Boston Latin
School (BLS), “were conplicit in pronoting and maintaining a dual
school system” 1d. at 791-92. The district court, anong other
things, required BLS to ensure that at |east 35% of each entering
class woul d be nmade up of black and H spanic students. By 1987
the three schools had, “for all practical purposes,” achieved
unitary status in the area of student assignnents; however,
“conpar abl e i nprovenent had not been acconplished in other areas,

such as faculty and staff integration and the renovation of

facilities.” |d. at 792. Because of the | ack of progress in these
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other areas, in 1987 the First GCrcuit “instructed that federa
court supervision of elenents other than student assignnent
continue.” 1d. The district court then relinquished control over
student assignnents, freeing the schools fromthe requirenent to
mai ntain the 35% set-aside, but retained active supervision over
ot her aspects of the school system |Id.

Simlar to the background situation described in Wssnmann, in
1990 the district court relinquished judicial supervision over
projected racial enrollnents at all nagnet schools within the Caddo
Pari sh school systemby termnating the decree with respect to the
magnet schools, as allowed by Freeman and by the terns of the 1981
Consent Decree. Wile the 1990 Order did not wholly termnnate the
entire Consent Decree, none of the remaining issues regarding its
successful conpliance and full inplenentation involved CMWS. In
fact, none of the remaining issues—faculty and staff assignnents,
enhanci ng of remai ning one-race schools, and majority to mnority
transfers—+related to neeting projected racial enrollnents or
mandatory student assignnents at any school in the system
According to the 1990 Order, the School Board had conplied wth al
student assignnent and projected enrollnment provisions of the
Consent Decree. Furthernore, we see nothing in the School Board’'s
summary j udgnent evi dence to suggest that continued student raci al
bal ancing at CMV5 is a “feasible or practicable way” to renedy the

remai ni ng deficiencies identifiedin the 1990 Order. |n any event,
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the Consent Decree stated that the nagnet schools were to be
established at particular schools “in order to enhance the quality
of education and bring about a greater degree of desegregation at
those schools,” (enphasis added), not at all schools within the
district.!

Therefore, based on the 1990 Order, the 1981 Consent Decree is
no | onger applicable to CMVS and cannot be used in any sense to
justify the racial quotas and balancing contained in the CM
adm ssion policy. As the 1981 Consent Decree has not been
applicable to CMVS since 1990, the School Board cannot rely on the
Consent Decree to establish a finding of current effects of past
discrimnation. |In order to support its actions, the School Board

must make specific findings, independent of the Decree,” and as

there are no such findings before us in the record, “we cannot hold

11 The School Board argues that until the school systemis declared unitary
in whole or in part, the School Board is obligated by law to conply with the
provi sions of the Consent Decree. This is, in essence, a collateral attack on
the 1990 Order. Mrever, the Board' s argunment fails to recognize the holding in
Fr eeman:

“To say . . . that a school district must neet all six Geen factors

before the trial court can declare the systemunitary and relinquish

its control over school attendance zones, and to hold further that

raci al bal ancing by all necessary nmeans is required in the interim

is sinply to vindicate a |legal phrase. The law is not so

formalistic.” Freeman, 112 S.Ct. at 1448-49.

Similarly, in finding that the adm ssion policy was justified because of
t he 1981 Consent Decree, the nagi strate judge stated that the 1990 Order “did not
decl are expressly that the district was unitary in student attendance patterns.”
Nevert hel ess, even though the 1990 Order did not use the nmagic word “unitary”
with respect to the nagnet schools, that was its effect. The 1990 O der
expressly “term nated” the 1981 consent decree “as to” the “nagnet school s” and
decl ared that all provisions concerning the magnet schools, and concerning all
student assignments and projected racial enroll ments, had been fulfilled and t hat
the United States was not entitled to seek further remedies with respect to the
magnet school s or any mandatory student assignment provision in the decree. The
1990 Order did not need to specifically say “unitary” to effectively declare that
t he magnet schools were outside of the 1981 Consent Decree.
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that [the School Board’'s actions] were in furtherance of a
conpelling state purpose.” Police Ass’'n of New Ol eans Through
Cannatella v. Gty of New Ol eans, 100 F.3d 1159, 1169 (5th Gr.
1996) .

Wessmann al so il lustrates that the School Board cannot rely on
the 1981 Consent Decree to support its contention that it is
remedyi ng prior segregation. In Wessman, after the schools
di sconti nued the use of the 35%racial set-aside, they subsequently
adopted a policy that allocated half of the seats of each new cl ass
using “flexible racial/ethnic guidelines.” Wssmann, 160 F.3d at
793. Thereafter, a white student who woul d have been admitted to
BLS but for the policy that accounted for race, brought suit
agai nst the school commttee. The district court upheld the policy
in part because it supposedly was ainmed at renedying the vestiges
of past discrimnation. ld. at 793-94. However, on appeal the
First Grcuit reversed and struck down the policy, rejecting the
explanation that the policy redressed the vestiges of past
discrimnation. The school commttee was not able to satisfy its
burden of showing a “strong basis in evidence” that the policy
remedi ed past segregation, id. at 800, in spite of the fact that
t he school s had previously been found guilty of maintaining a dual
school system and had been required to specifically reserve at

| east 35% of BLS seats to certain mnorities.
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The School Board relies on the unpublished opinion Bryant v.
Caddo Pari sh School Board, CV No. 95-0441 (WD. La. Jan. 3, 1997).
In Bryant, which |ikew se involved a white student’s challenge to
the CWB admi ssions criteria, the plaintiffs argued that the 1981
Consent Decree was no | onger applicabl e because of the 1990 Order. '?
The district court rejected the argunent, relying on the fact that
the plaintiff had not established that the entire Consent Decree
had been conmplied with and on the fact that the entire school
system had not been declared unitary:

“Bryant fails to nention, however, that this Court did

not hold that Part |, Section F-Faculty and Staff; Part

1, Section E-Remaining One-Race Schools; and Part 11,

Section F-Majority to Mnority Transfers- of the Consent

Order had been fully inplenented and conplied wth.

Furthernore, Bryant has failed to produce any evidence
denonstrating that the Caddo Parish School system has

12 Both the policy in Bryant and in the present case have the sane criteria
to determne qualified applicants and to rank those qualified applicants. The
policy in the present case nandates the use of two ranking |ists—one for white
students and one for black students, and while there is no indication in Bryant
that the policy involved there nmandated two separate ranking lists, we
neverthel ess assunme that it nost likely did: Policy JECC indicates that it was
adopted February 2, 1983, and anended January 16, 1985, wi thout any indication
that its content was any different when Bryant applied to CMB in 1994 than it
was when Hunter applied in 2002. Al'so, at oral argunent, the School Board
clainmed that policyin Bryant is the sanme policy before us now If there is any
di fference between the two cases, it may be with respect to the projected raci al
enrol I nent requirenent—here the racial nmx is a requirenment, whereas in Bryant
it was nerely a goal. |In the present case, the Board is governed by Item No.
37—adopt ed after Bryant—equiring CWS to be within the racial paranmeters of the
1981 Consent Decree (50/50, +15 percentage points). In Bryant, however, the
raci al enroll nent goal of 50/50, +15 percentage points appears to be only a goal
Neverthel ess, regardless of Item No. 37, Policy JECC, the policy presumably in
effect at the tinme of Bryant, provides that “vacancies will be filled fromthe
rankings in accord with the projected racial enrollnments called for in the

Consent Decree.” Wiile Item No. 37 appears to make the 1981 Consent Decree
racial enrollment projections afirmrequirenment for the School Board, it appears
that even at the time of Bryant, the adm ssion policy sought to fill vacancies

according to the sane projections. Therefore, the policy in Bryant appears to
be substantially the sane as the policy in the present case.
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fully inplemented and conplied with the remaining

sections of the Consent Decree. Thus, the Caddo Pari sh

public school system has not been declared unitary and

the Consent Decree still applies to the Caddo Parish

School s which, of course, includes [CWE].” |d.

On appeal, this court sunmmarily affirnmed the district court,
stating only:

“We have carefully reviewed the briefs, the records

excerpts and rel evant portions of the recorditself. For

the reasons stated by the district court in its

menor andum rul ing and Order filed under date of January

3, 1997, we are satisfied that the Summary Judgnent

granted by the district court in favor of Caddo Pari sh

School Board should be and is now AFFI RVED.” Bryant v.

Caddo Parish School Board, No. 97-30135 (5th Cr.

Sept enber 26, 1997) (per curiam unpublished).

We are not bound by our affirmance of the district court in
Bryant. The opinion is not precedential, as it is an unpublished
opi nion i ssued pursuant to Fifth Crcuit Rule 47.5 after January 1,
1996. Under Rule 47.5.4, the opinion is binding only under the
doctrines of res judicata, collateral estoppel, or | awof the case,
none of which apply here.

Whil e an unpublished opinion nay be persuasive under Rule
47.5.4, we are not persuaded by the Bryant affirmance or by the
underlying district court opinion. W based our affirnmance on the
“reasons stated by the district court in its nmenorandum ruling,”
W t hout providing any independent analysis. The district court’s
one- par agr aph di scussi on of the 1981 Consent Decree in |ight of the

1990 Order did not address several key points of the analysis: 1)

the Suprenme Court’s decision in Freeman that allows a school
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district to be declared unitary in an increnental fashion; 2) the
Consent Decree itself contenpl ated that the nmagnet school s woul d be
released from the decree when their related obligations were
i npl enmented; 3) the purpose of the magnet schools was to “enhance
the quality of education and bring about a greater degree of
desegregation at [the schools that were to becone the nagnet]
school s,” (enphasis added); and 4) there is no clear relationship
bet ween t he remai ni ng deficiencies outlined in the 1990 Order, none
of which dealt wth racial enrollnent projections, and racial
bal ancing at CMM5. Therefore, the Bryant case does not influence
our reasoning with respect to the 1990 Order and its effect on the
1981 Consent Decree. '3

The School Board also points to, and the magistrate judge
relied on, Davis v. East Baton Rouge Parish School Board, 721 F.2d
1425 (5th Cr. 1983), in which this court upheld an adm ssion
policy simlar to that used by the School Board here. In Davis,
t he school board operated under a court-approved adm ssion policy
according to which the board selected applicants to its magnet

schools using two lists, one for white students and one for bl ack

13 Concerning the 1990 Order and its effect on the 1981 Consent Decree, in
2001 the district court in Jones Il comented that the parties seeking to
intervene at that tine were seeking to do so “twenty years after the district
court entered the 1981 Consent Decree, and 11 years after the court granted

unitary status to the school district.” Jones Il, 204 F.R D. at 100 (enphasis
added). The district court then stated that the “only issue renmaining before
this court is continued conpliance with the paranmeters of the 1990 order.” 1d.

While this is not determinative, it does indicate that one previous district
judge thought, as we hold now, that the 1990 Order did reduce the scope of the
1981 Consent Decree.
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students. The board was to fill seats fromthe separate lists to
achieve a racial balance at each magnet school of 60% white
students and 40% bl ack students. |If by April 1 of each year the
seats at a nmagnet school reserved for a particular race had not
been filled, those seats could be opened to students of any other
race. The district court, however, later nodified the adm ssion
policy directing that white students could not be admtted in any
proportion greater than 60% of the total enrollnent. The schoo

board appealed the nodification and we affirned. I d. at 1440.
Davis is wholly distinguishable fromthe present case. |n Davis,
the school board was still under the court’s supervision wth
respect to the adm ssion policy. Further, alnost no tine had
passed since the creation of the court’s plan—the plan was desi gned
to beginin the 1981-1982 school year and was nodified in 1982, and
our ruling was issued in 1983. ld. at 1433-34, 1440. The
situation in the present case is significantly different—the
Consent Decree was issued in 1981, judicial supervision over CWS
was W thdrawn in 1990, and there have been no subsequent findings
of segregation or vestiges of past segregation or orders requiring
t he conti nued use of renedial racial classifications. In addition,

in Davis the use of separate lists was explicitly part of the
court-approved plan. In contrast, here the Consent Decree did not
mandat e, or even suggest, that the School Board use separate test-

score ranking lists for blacks and whites; the use of separate
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lists is directed by the School Board’s own adm ssion policy.
Davis, therefore, is sinply not applicable here.
e. No Ot her Vestiges of Past Segregation
There is no evidence in the record of current segregation
wthin the school system or at OCMVS or vestiges of past
di scrimnation.'* The School Board thus fails to show that it has

a “‘strong basis in evidence’ showing that a current social ill in

14 At oral argunent, counsel for the School Board suggested two vestiges
of past segregation: the fact that the school systemstill has several one-race
school s and the test-score disparity between white and bl ack students. As this
“evidence” is not in the record and was suggested for the first tine at ora
argument, it is not properly before us. United States v. Sinpson, 334 F.3d 453,
454 n.1 (5th Gr. 2003).

Neverthel ess, even if we were to consider the School Board's suggested
vestiges, the School Board has not shown that the existence of the one-race
school s and the test-score gap i s traceabl e to past segregation. Regarding one-
race schools, the Suprene Court has declared that “the exi stence of sone snal
nunber of one-race, or virtually one-race, schools within a district is not in
and of itself the mark of a systemthat still practices segregation by |aw.”
Swann v. Charlotte-Mecklenburg Bd. of Ed., 91 S. . 1267, 1281 (1971). For
i nstance, in Davis we upheld a district court-created plan that left 11 one-race
el enentary schools. Davis, 721 F.2d at 1433. Furthernore, the 1981 Consent
Decree itself explicitly recognized that the elimnation of all one-race school s
within the school system was not practicable: “The parties and the Court
recogni ze that the elimnation of all racially identifiable schoolsinthe System
is inpracticable.” “[T]he parties, after exploring all avenues to attenpt to
achi eve desegregation in [certain] schools, have determined . . . that there is
no feasible and practical neans of acconplishing desegregati on at those school s
ot her than the actions [described concerning one-race schools].” “[T]lhere will
remai n under the provisions of this Decree a nunber of one-race or predoni nantly
one-race school s which, for various reasons . . ., it is not practically possible
to effectively desegregate given the current circunstances existing in Caddo
Parish.” The School Board has not shown in any way, particularly in light of the
Consent Decree’s |anguage, how the continued exi stence of one-race schools is
traceabl e to past segregation within the school system

Concerning the test-score gap, the Board has produced no evidence and
provi ded no anal ysi s what soever regardi ng a causal connecti on between t he gap and
past de jure segregation. As “achievenent gap statistics, by thensel ves, do not
even elimnate the possibility that they are caused by what the Court terns
‘societal discrimnation,’” Wssnann, 160 F.3d at 803, the mere suggestion that
the gap is a vestige of past discrimnation is not sufficient. Mreover, it is
obvious that virtually none of the students entering the eighth (or | ower) grade
for the 2002-03 school year was or had ever been a student at any school governed
by the School Board when the 1990 Order was entered.
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fact has been caused by such conduct.” Wssnmann, 160 F.3d at 800
(quoting Gty of Richmond v. J. A Croson Co., 109 S.Ct. 706, 725
(1989)).
2. No Other Conpelling Interests

Besi des relying on the 1981 Consent Decree, the School Board
has not attenpted to argue, or make any show ng, that the racial
classifications in its adm ssion policy can be justified by sone
ot her conpel ling governnental interest. The magi strate judge al so
relied exclusively on the decree to uphold CMVWE' s adm ssi on policy,
explicitly stating that it was not deciding, or being asked to
deci de, whether it could constitutionally order the inplenentation
of the adm ssion policy or whether the policy could withstand a
constitutional challenge if the purpose was to achi eve diversity?®
or sone simlar social goal.

The School Board's current policy is essentially a racial
bal anci ng quot a. The 1981 Consent Decree no longer applies to

CWB, and racial balancing by itself is not a constitutionally

% The School Board has not clainmed that its policy seeks to achieve
diversity anong the students at CWBS. The School Board has specifically limted
itsjustification for the policy to the 1981 Consent Decree and expressly argued,
inits briefs and at oral argunment, that Gutter and Gratz are distinguishable
and “very different” cases because they dealt with efforts to achieve diversity
in the student body and not with a desegregation order to renedy past
di scrim nation. Moreover, while student body diversity has been held a
conpelling state interest in the context of a |l aw school, Gutter v. Bollinger,
123 S. . 2325, 2339 (2003), it is by no neans clear that it could be such at or
bel ow t he hi gh school level. But see Parents Involved in Cty. Sch. v. Seattle
Sch. Dist. No. 1, 377 F.3d 949, 964 (9th Cr. 2004) (applying Gutter to hold
that diversity inthe public high school context can be a conpel |i ng gover nnent al
interest). In any event, the quota system applied here would seemto clearly
fail to pass nuster under Gratz v. Bollinger, 123 S.C. 2411 (2003).
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proper reason for enploying racial classifications: “[T]he Court
has consistently held that the Constitution is not violated by
raci al inbal ance in the schools, without nore.” MIliken, 97 S.C.
at 2757 n.14. See also Freeman, 112 S. . at 1447 (“Raci al bal ance
is not to be achieved for its own sake. . . . Once the racial
i thal ance due to the de jure violation has been renedied, the
school district is under no duty to renedy i nbal ance that is caused
by denographic factors.”).

The School Board has failed to show any conpelling
gover nnent al i nt er est t hat it furthers by its raci al
classification. The policy is therefore unconstitutional.

C. Narrow y Tail ored

Moreover, even if the 1981 Consent Decree were still in sone
respects applicable to CWS, the School Board's policy is not
narromly tailored to renedy the present effects of past
segregation, the conpelling interest allegedly supported by the
Consent Decree. In the context of renedying past discrimnation,
a narrowmy tailored neasure requires that the state actor consider
the use of other race-neutral neans. Croson, 109 S. C. at 729.
Further, a quota system “cannot be said to be narrowy tailored to
any goal, except perhaps outright racial balancing,” id., and
“[r]acial balance is not to be achieved for its own sake.”

Freenan, 112 S.Ct. at 1447.
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The School Board s policy is not narrowy tailored. “To be
narromy tailored, a race-conscious adm ssions program cannot use
a quota system-— it cannot ‘insulat[e] each category of applicants
wth certain desired qualifications fromconpetitionwth all other
applications.”” Gutter v. Bollinger, 123 S. C. 2325, 2342 (2003)
(quoting Regents of Univ. of Cal. v. Bakke, 98 S. C. 2733, 2761
(1978) (Powell, J.)). Further, there is no evidence that the
School Board has considered any race-neutral neans which m ght
arguably result in an increase in the percentage of black students
at CMB. ¢ Moreover, as the School Board cannot justify its
outright racial balancing absent a showng of current effects of
prior segregation, which it has not done, its use of a racial quota

is inproper. Wiile “the use nade of mathematical ratios” as “no
nmore than a starting point in the process of shaping a renedy,
rather than an inflexible requirenent,” mght be appropriate in
certain contexts, Swann, 91 S.C. at 1267 (enphasis added), the
School Board' s use of a racial quota supposedly pursuant to the

1981 Consent Decree but nore than twenty years after the signing of

the decree — and nore than a decade after the 1990 Order - is

16 Some exanpl es of race-neutral means that the Board mi ght have consi dered
i nclude: recruiting highly qualified black students who m ght not ot herw se apply
to CWB, enploying prograns in elenentary schools to inprove standardized test
scores for potential but underachieving student applicants, or considering
certain characteristics of the applicants’ parents (such as socio-economc
status, educational |evel, or nunber of parents in a student’s hone).
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hardly a “starting point” and appears rather to be an inproper
“inflexible requirenent.”?t’

Wth respect to narrow tailoring, we also observe that the
policy does not even followthe dictates of the 1981 Consent Decree
itself. The Consent Decree did not expressly mandate the use of a
race-consci ous adm ssion policy.'® Although the Consent Decree did
give a projected racial enrollnent goal, all the neasures that it
specifically nmentioned were race-neutral ones. The Consent Decree
provided that the School Board would “establish an aggressive
magnet recruitnment program and [would] permt and encourage
students to attend magnet schools using every reasonable effort to
achi eve the projected racial enroll nent for each school.” (enphasis
added). The School Board was to use its “best efforts to attain

the projected racial enrollnments [for the magnet schools] . . . by

7 The School Board does not see its use of racial quotas as a starting
poi nt and does not appear to have an end in mnd. In an interrogatory, the
Caval i ers asked t he School Board to describe “any tinme limtation after which all
consideration of race in the admissions policy at [CwWS . . . wll be
di sconti nued, or any objective, which if attained, would cause all consideration
of race in the adm ssions policy at [CWS] to be discontinued.” In response, the
School Board sinply stated that the “current policy will be followed as |ong as
the policy is in effect. Wether the Board in the future may revise the policy
calls for speculation.” The School Board's policy clearly is not a starting
poi nt, and the consideration of race is not specifically and carefully limted,
at least in the tenporal respect, to sone conpelling interest.

8 The School Board has admitted that the Consent Decree only inplicitly
nmandates the use of a race-conscious adm ssion policy. In response to the
Cavaliers’ request for any evidence that the School Board had received approval
fromthe district court to use racial classifications, the School Board pointed
to the 1981 Consent Decree and stated that it “consider[ed] it inplicit inthis
Decree that nagnet schools, because they do not enroll children on the basis of
attendance zones, nust use race conscious adm ssions policies in order to neet
the required projected racial enrollnments, and that race consci ous adm ssions
policies are pernmitted.” (enphasis added).
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devel oping attractive prograns at [the magnet schools] and by
encouragi ng students of both races to attend such schools and
benefit fromtheir progranms.” (enphasis added). The Consent Decree
further explained that “magnet progranms at particul ar school s may
be revised in order to effectively provide for the recruitnent and
retention of students in the magnet schools and to achieve and

mai ntain a desegregated enrol Il nent.” (enphasis added).

The Consent Decree did not mandate that the School Board
enploy a separate list/quota system or any other such race-
conscious policy to arrive at the projected racial enroll nent goal.
Rat her, the School Board was to use every reasonable effort and its
best efforts to recruit and encourage students and to devel op
attractive prograns and to revise the prograns in order to achieve
and maintain the desired |evel of desegregation. The School
Board’s use of a racial quota does not constitute any one (or a
conbi nation) of the actions expressly mandated by the Consent

Decree. Moreover, the Consent Decree itself wholly term nated nore

than a decade ago as to the magnet school s. 1®

19 A brief response to the dissent.

The di ssent relies on the | anguage i n Swann v. Charl otte- Meckl enburg Board
of Education, 91 S. C. 1267, 1276 (1971), and the sinmlar language in the
conpani on case of North Carolina State Board of Education v. Swann, 91 S.C.
1284, 1286 (1971), to the effect that “[s]chool authorities . . . mght well
concl ude, for exanple, that in order to prepare students toliveinapluralistic
soci ety each school should have a prescribed ratio of Negro to white students
reflecting the proportion for the district as awhole. . . . todothisis wthin
the broad discretionary powers of school authorities . . .”. This |language is
the purest passing dicta. No such issue was even arguably before the Court or
presented by the facts of either case; no authority whatever, | egal or otherw se,
is cited in support; and the statenments nade do not formany link in the chain
of reasoning by which the Court arrived at the holdings it made in those cases.
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Moreover, the cited |language in Swann — particularly as applied to race based
magnet school admi ssions — has clearly been superceded by that of Adarand
Contractors, Inc. v. Pena, 115 S.C. 2097, 2111 (1995), and Gratz v. Bol linger
123 S.Ct. 2411 (2003), the court statingin Gatz: “It is by nowwell established
that ‘all racial classifications reviewable under the Equal Protection C ause
nmust be strictly scrutinized.’”” |d. at 2427 (enphasi s added; quoting Adarand, 115
S.a. at 2097). The dissent’s citation in this connection of Wshington v.
Seattle School District No. 1, 102 S.C. 3187 (1982), is simlarly unpersuasive;
indeed there the Court noted that “Appellants and the United States do not
chal | enge the propriety of race-consci ous student assignnents for the purpose of
achieving integration, even absent a finding of prior de jure segregation. W
therefore do not specifically pass on that issue.” |d. at 3196 n. 15.

Gratz applied strict scrutiny notw thstandi ng the presence of a conpel ling
state interest. Even prior to Gratz, lower courts had applied strict scrutiny
to use by educational authorities of race based preferences as renedi al neasures
for past discrimnation. See, e.g., Podberesky v. Kirwan, 38 F.3d 147, 152-53
(4th Cr. 1994), cert. denied, 115 S. . 2001 (1995). See al so Johnson v. Board
of Regents, 263 F.3d 1234, 1265 (11th G r. 2001); Ei senberg v. Mntgonmery County
Public Schools, 197 F.3d 123, 128-29 (4th Cr. 1999); cf. Police Ass’'n of New
Oleans v. Cty of New Orleans, 100 F.3d 1159, 1169 (5th Cir. 1996) (“Even
assum ng that the pronotions were made to remedy specific past discrimnation
the actions before us were not narrowmy tailored, as required” by strict
scrutiny). |Indeed, the dissent seens to ultimately recognize all this (as wel
as the whol Iy unpersuasive nature in this context of the Swann passing dicta it
guot es) .

The dissent errs in reliance on the holding in Belk v. Charlotte-
Meckl enberg Board of Education, 269 F.3d 305 (4th Cr. 2001), exonerating the
school board from danages for race-based adm ssions to a magnet school prior to
the district court’s dismssal of the underlying decree on the basis that the
district was unitary. In Belk, unlike the situation here, there had been no
prior order specifically renoving the nmagnet schools from the extant
desegregation orders. O the six judges in Bel k who voted for this holding (five
judges woul d have held the board liable), four were of the view that the prior

orders, extant at the time for which danmages were sought, “specifically
aut hori zed the use of fixed ratios based on race in assigning students to nmagnet
schools.” [1d. at 408 (opinion of Judge Mbtz) (and it is not clear that the other

two judges in the six judge majority were not of the sane view, see id. at 353-
56, opinion of Chief Judge WIkinson). Belk mght be anal ogous to this case if
this case involved a claimfor denial of access to CWB in, say, 1986. Rather
this case involves denial of access to CWS nore than a decade after the 1990
order entirely renoving it from the only extant court order, and is hence
anal ogous to Wessmann v. Gttens, 160 F.3d 790 (1st Cr. 1998), cited with
apparent approval in Judge Motz's Bel k opinion (269 F.3d at 410).

Moreover, in view of the wording of the 1990 order - which expressly
“term nated” the 1981 order (the only extant desegregation related order) “as to
[the] magnet schools” and provided “the United States shall not be entitled to
seek any further or additional renmedy with respect to any of said magnet
schools,” it is wholly clear that there was no reasonabl e possibility whatever
t hat the school board coul d be exposed to sanctions for post-1990 abandonnment of
its rigid racial quota magnet school adm ssions policy (which itself was never
nmandat ed by the 1981 decree). Finally, it is manifestly unfair and illogical to
place on the plaintiffs the burden to prove that there was no conceivable
justification for the board’ s use, over a decade after the 1990 order, of arigid
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Concl usi on
Based on the foregoing, we REVERSE and REMAND for further

proceedi ngs not inconsistent with this opinion.

REVERSED and REMANDED.

raci al quota adm ssions systemat CWS, when the board had all the rel evant data
and resources but defended its action below only on the nanifestly erroneous
ground of conpliance with the 1981 decree (see note 8 and acconpanying test

supra) .
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WENER, Ci rcuit Judge, dissenting:

The broodi ng ommi presence t hat overarches the panel ngjority’s
reversal of the district court is the unarticulated premse —
fatally flawed, | submt —that the trial court’s partial release

of the consent decree vis-a-vis Caddo Magnet School, ipso facto

voi ded the very prograns and policies |ong enpl oyed by the school
district to achieve that partial release. As | shall explain nore
fully below, I am conpelled, with ny utnost respect, to dissent.

| f the school board had unilaterally adopted its racial -quota
adm ssi ons policy for magnet school s anew —after the Caddo Pari sh
School District had been declared unitary (which it has not) or
even after the court had ceased its supervision of the particular
magnet school’s student adm ssions policy under the consent decree
(which it has) —I would |ikely have no concerns about joining the
maj ority’ s opinion. But that is not our case and thus not the
framewor k wi thin which we nust reviewit. Rather than a brand-new,
post hoc adm ssions policy, the plan that we nust test for
constitutionality is (1) a longstanding race-based adm ssions
policy, (2) which has been “on the books” and consistently
adm ni stered for many years, (3) pursuant to an existing consent
decree, (4) as part and parcel of the school board s conprehensive
and continuing efforts, specifically to conply with the district
court’s mandate to achieve a 50/50 ratio in the Magnet School s and
generally to eradicate all vestiges of past segregation. Wen we

review the case in this franework — as we nust ——the schoo



board’s discretionary decision to retain its magnet schoo
adm ssions policy as an integral tool in the Board s ongoing
struggle to achieve its court-ordered, yet-unrealized goal of total
desegregation easily passes our scrutiny.

Cessation of court supervision of the nagnet school aspect of
the consent decree is not the equivalent of a court declaration
that the persistent vestiges of nore than a century of school
segregation have ceased to pl ague a substantial majority of Caddo’s
mnority school students. Al t hough the Suprene Court allows
district courts to discontinue supervision over sonme (but | ess than
all) aspects of plans to achieve unitary status in historically
segregat ed school districts, the Court has never ruled that such a
partial release from supervision forecloses a school district’s
option to continue using the ensconced race-consci ous policies that
enabled it to achieve and maintain such status. To the contrary,
the Court has consistently enphasi zed the inportance of affording
school districts maxi mumdi scretion and control over |ocal school s,
particularly with respect to renedying the vestiges of past
segregation. ?° In fact, it has explicitly endorsed schoo

districts’ use of race-conscious policies.?

20 See, e.Q9., Freeman v. Pitts, 503 U. S. 467, 490 (1992) (citing Dayton Bd.
of Educ. v. Brinkman, 433 U.S. 406, 410 (1977)). See also Bush v. Ol eans Parish
Sch. Bd., 308 F.2d 491, 501 (5th Cr. 1962) (“Wwen a case involves the
administration of a state’s schools, as federal judges, we try to sit on our
hands. ")

21 See, e.d., Swann v. Charlotte-Meckl enburg Bd. of Educ., 402 U S. 1, 16
(1971).
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It is true, as the majority points out, that, as a genera
rule, Suprene Court precedent requires us to scrutinize race-
consci ous governnent policies strictly. Nevertheless, race-based
features of school districts’ desegregation plans enacted pursuant
to court order, such as the one here at issue, are afforded a
speci al presunption that they address a conpelling state interest
—renedying the effects of past segregati on —over and above the
general deference that we accord | ocal school districts’ effortsto
conply with each aspect of court-ordered desegregation plans.
Here, the 1990 consent decree expressly released Caddo M ddle
Magnet School (“Caddo Magnet”) fromfurther court supervision. To
this day, however, the school district as a whole remains bound
under the consent decree, and the Board risks court sanctions if it
does not nake bona fide efforts to fulfill all its obligations
under the order. If, therefore, we were to prohibit the Board's
conti nued use of those race-conscious policies that have | ong been
in place, and at the sane tine were to threaten sanctions if the
board does not continue its efforts to renedy the effects of past
racial discrimnation, we would be putting the Board in a classic
“Catch-22" situation. I n consequence, our review of the Caddo
Magnet adm ssions policy nmust take into account the timng and
hi story of that policy and the circunstances under whi ch the school
district operates —and defer to |ocal authority to the nmaxi mum
extent of our authority.

Partial Unitary Status
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The panel majority cites no Suprene Court pronouncenents, (and
| have found none) on the effect that a district court’s declaring
a school district “partially unitary” has on a school board’'s
continued use of policies validly enacted and continually applied

in conpliance with a consent decree. Despite the majority’s

reliance on Freeman v. Pitts, that case addresses the equitable
power of district courts to supervise continuing desegregation
efforts, not the discretion of school boards to decide how to
i mpl enent these efforts. The Freeman Court permtted district
courts to relinquish control over |ocal school districts gradually
by declaring themunitary inincrenents, i.e., torelease districts

from the obligation to continue sone discrete desegregation

policies while continuing to address remaining vestiges of
discrimnation in other areas.? Significantly, this decision did
nothing to dimnish either the discretion of school districts to
continue prograns previously enacted pursuant to a consent decree
or the deference we nust afford to the districts’ exercise of that
discretion.? |In fact, when the Court has taken up the issue of
school board discretion to consider race in inplenenting a
desegregation policy, it has acknow edged that board discretionto
i npl ement such policies exceeds the equitable power of the courts

to order themto do so.

22 Freeman v. Pitts, 503 U. S. 467, 491-2 (1992).

» See id.
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School Board Discretion and the Use of Race

The Suprenme Court’s 1971 Swann decision highlighted the
expansi ve discretionary power of school officials to renedy past
segregation and contrasted it with the equitable powers of the
courts:

School authorities are traditionally charged with
broad power to formulate and i npl enent educati onal

policy and m ght well conclude, for exanple, that
in order to prepare students to live in a
pluralistic society each school should have a
prescribed ratio of Negro to white students
reflecting the proportion for the district as a
whol e. To do this as an educational policy is
wthin the broad discretionary powers of school
authorities; absent a finding of a constitutiona

viol ation, however, that would not be within the
authority of a federal court.?

24 Swann, 402 U.S. at 16. The majority refers to this passage as "the
purest passing dicta" and states that it fornms no link in the chain of reasoning
by which the Court arrived at its holding. | do not cite this |anguage as the
hol di ng but for the sane reason the Suprenme Court included it: as an exanpl e of
the contrasting powers of the courts and of |ocal school districts. For this
reason, | nust also take exception to the charge that this | anguage played no
role in the reasoning of the Charlotte-Mcklenburg decision. Thi s opinion
addressed the equitable power of district courts to order school districts to
institute a variety of prograns to address past segregation, and nade cl ear that
this equitable power does not reach as far as the inherent power of school

authorities. Certainly, |anguage conparing courts' power to that of schoo
authorities plays a role in the Court's effort to define the reach of district
court's authority. | agree that this |anguage was not central to the North

Carolina State Bd. of Educ. v. Swann, 402 US. 43 (1971) decision, and
accordingly do not cite that case as an exanpl e of the expansive power of schoo

authorities. Despite these observations, —that the quoted | anguage did not
figure in the reasoning of the North Carolina decision or the ultimte hol ding
of the Charlotte-Meckl enburg opinion — unlike the mgjority, | cannot inagine
that a wunaninmous Court would unequivocally state — twice — that school

districts have plenary power to institute race-conscious adm ssions programif
it did not nean that school districts have this kind of authority. The |anguage
from Seattle County Sch. Dist. No. 1. v. Washington, 458 U S. 457 (1982) and
Bustrop, Inc. v. Bd. of Educ. of Gty of Los Angeles, 439 U.S. 1380 (1978), which
| have cited below, only reinforces ny point that the Supreme Court has
repeatedly referred to the expansi ve power of |ocal school authorities, and that
we therefore owe a neasure of deference to hone-grown, race-consci ous adm ssi ons
pl ans when enacted pursuant to a consent decree. |nasnmuch as the Suprene Court
has never stated, even in dicta, what the mgjority holds, | do not think that
this poi nt underm nes ny anal ysis of the case.
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In this decision and others, the Court endorsed | ocal discretionto
use racial balancing as a neans of correcting inequities caused by
de jure segregation, and it has never reversed itself on this

i ssue.? In Washington v. Seattle School District No. 1, the Court

struck down a citizen initiative enacted to prevent |ocal schoo
districts from inplenmenting race-based student assignnents to
achieve formal racial balance goals.? The Court held that the
citizeninitiative violated the Equal Protection C ause because it

forbade busing only for the purpose of achieving racial bal ancing

in the schools and added: “It is wundeniable that busing for
integration ——particularly when ordered by a federal court —now
engenders considerabl[e] . . . controversy. . .But in the absence

of a constitutional violation, the desirability and efficacy of
school desegregation are nmatters to be resolved through the

political process.”? In fact, the Seattle School District

deci sion, along with then-Justice Rehnquist’s decision in Bustrop,

Inc. v. Board of Education of Cty of Los Angeles, upheld state

deci sions to assign students based on race despite the absence of

25 See id. See also Freenman, 503 U S at 497 (“Racial balancing in
el enentary and secondary school assignnents nmay be a | egitimate renedi al device
to correct other fundanmental inequities that were thenselves caused by the
constitutional violation.”).

%6 458 U.S. at 471-74.
27 1d. at 473-74.
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any court order requiring the district to integrate its schools,

i.e., as a discretionary renedy for past segregation.?®

In addition, the Court has repeatedly stressed the i nportance
of local control over schools. The Freeman Court expl ai ned that
courts should withdraw supervision of school districts as quickly
as possi bl e because “l ocal autonony of school districts is a vital
national tradition.”?® Courts have |ikew se enphasized the
i nportance of maxi muml ocal responsibility for crafting integration
strategies.® As noted above, the Swann Court expressly approved

a school district’s discretion to use a prescribed racial ratioto

this end, even though it expressed doubt whether a federal court
coul d order the district to do the sane. 3!

Strict Scrutiny

28 Seattle School Dist., 458 U S. at 474 (assuning that school board had
t he power to order race-based student assignnent and busing, even though school
system was not under court order to desegregate); Bustrop, 439 U S at
1383(uphol ding California state courts’ desegregation order, including extensive
busing and race-based school assignments, as not “required” but certainly
“permtted” by the U S. Constitution). See also Swann, 402 U S at 16
(discussing “traditionally” broad power of school authorities to formulate
policies that would not be within the power of a federal court to order).

2% Freeman, 503 U S. at 490 (citing Dayton Bd. of Educ. v. Brinkman, 433
U S. 406, 410 (1977)). See also MIliken v. Bradley, 418 U S. 717, 741-42
(1974)(“No single tradition in public education is nore deeply rooted than | ocal
control over the operation of schools; |ocal autonony has |ong been thought
essential both to the maintenance of conmunity concern and support for public
school s and to quality of the educational process.”); San Antonio |Indep. Sch.
Dist. v. Rodriguez, 411 U S. 1, 42 (1973)(“This case . . . involves the nost
persistent and difficult questions of educational policy, another area in which
this Court's lack of specialized know edge and experience counsels against
premature interference with the infornmed judgnents nade at the state and | ocal
levels.”).

30 Swann, 402 U.S. at 15; Belk v. Charlotte-Mckl enburg Bd. of Educ., 269
F.3d 305, 401 (4th CGr. 2001).

31 Swann, 402 U.S. at 16.
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Certainly, the Court’s nore recent Coson and Gutter
deci sions have clarified our duty to scrutinize governnent use of
racial classifications strictly for both a conpelling state
interest and narrowmy tailored neans to achieve the goal of such
classification.? | am convinced that, under the instant
ci rcunst ances, the Caddo Magnet policy satisfied both at the tine
of its pronul gation; and nore to the point, does nothing to require
us to test the continued enploynent of that policy, post-
supervi sion, under the strict scrutiny rubric.

A. Conpelling State | nterest

It is well established that renedying the present effects of
past discrimnation is a conpelling state interest.3 As the panel
majority notes, Caddo Parish School District has been previously
adj udged dual, i.e., guilty of discrimnation. The conti nued
exi stence of a consent decree inposed pursuant to a judicial
finding of past de jure segregation, even if now only partially

enforceable, is nonetheless prima facie evidence of the continued

exi stence of the effects of past discrimnation. This is so for
several reasons, even with respect to a consent decree that renains

only partially in effect.

2 rutter v. Bollinger, 539 US. 306, 326 (2003); Croson v. Gty of
R chnond, 488 U.S. 469, 493 (1989).

% Dallas Fire Fighters Ass’'n v. City of Dallas, 150 F.3d 438, 441 (5th
Gr. 1998).
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First, a fornmerly dual school district is under a continuing
duty to “take whatever steps m ght be necessary to convert to a
unitary systemin which racial discrimnation would be elimnated
root and branch.”3* Persons subject to such an injunctive decree
of a court of conpetent jurisdiction are expected to obey that
order until it is nodified or reversed.® This holds true even if
the order conpels violation of another statute — or the
Constitution for that matter.* Declaration of partial unitary
status cannot be read to nodify, nuch |l ess repeal, the substantive
el enments of the order such that the school district is no |onger
required to take all efforts to conply with it, even if those
efforts m ght otherw se violate the | aw

Second, school districts under court order to renedy past
segregation should not first be forced to consider race and
undert ake race-consci ous policies to the point of achieving parti al
unitary status, only to be forced at that tine either to abandon
these policies imedi ately or to conduct extensive studies to prove
a direct correlation between the policy and sone aspect of their
violation despite potential liability for their remaining

obligations. The Suprene Court has observed that the indicia by

3 Green v. School Bd. of New Kent County, 391 U S. 430, 437-38 (1968).

35 GIE Sylvania, Inc. v. Consuners’ Union of United States, 445 U S. 375,
386 (1980).

% GTE, 445 U.S. at 378 n.2; Walker v. Gty of Birmngham 388 U.S. 307,
317 (1967).
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whi ch school districts are adjudged dual or unitary, such as one-
race schools, segregated facilities, faculties, or student bodies,
and the like, may be intertwined in such a way as to nake the
remedy for one effect of the constitutional violation effective to
renmedy ot her inequities.® Mny school districts undoubtedly do not
have the resources to produce direct evidence of the causes and
effects of these interconnected factors, yet they could be
sanctioned for failing to satisfy their obligations under such
decrees.®® For these reasons, at least until a district is declared
fully unitary, we should accept the truismthat a consent decree’s
requi renent that the school district renedy past segregation is
sufficient evidence that vestiges of past discrimnation persist
and, accordingly, that renedying themis a conpelling governnental
i nterest.

B. Narrow y Tail ored

The Caddo Magnet policy was validly enacted, i.e., narrowy
tailored to achieve the goals of the consent decree, and it

continues to neet the narrowtailoring requirenent, even under the

87 Freeman v. Pitts, 503 U S. 467, 497 (1992).

%% The majority states that it would be “manifestly unfair and illogical”
torequire the plaintiffs to prove that the Caddo Magnet adm ssions policy was
unjustified nore than a decade after the 1990 order. On the contrary, | find it
unfair and illogical that any plaintiff seeking adm ssion to a nagnet school that
has as the very reason for its existence the court-ordered effort to desegregate
Caddo Parish Schools, may force the Board to prove, as nmany tines as there are
plaintiffs, the justification for its policy while the district as a whole
remai ns subject to court order. The fair thing to do, | believe, isto allowthe
district the presunption that its policy addresses a conpelling state interest,
at least until the district as a whole is no |onger subject to court order
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partial consent decree. Under the circunstances of this case,
viz., a school district’s conplying with the court’s order to
remedy a past constitutional violation by, inter alia, achieving a
50/ 50 bl ack-white student body in its magnet schools, we should
view with considerable deference the continuation of any policy
previ ously enacted and unswervi ngly adm ni stered —under years of
court observation —to bring the school district into conpliance
with the court order.?3

As recently as 2001, the Fourth Crcuit in Belk v. Charlotte-

Meckl enburg Board of Education enployed a “deferential” brand of

strict scrutiny when it held that a simlar race-based adm ssi ons
formula for nmagnet schools did not violate the Constitution,
because it had been inplenented pursuant to a consent decree and
had been sufficiently narrowy-tailored to fulfill the Board's
court-ordered obligations.“° The Belk <court considered an

adm ssions lottery that allocated spots in a nagnet school

% Sone deference to the decisions of educational policy-nmakers, even when
the court is strictly scrutinizing voluntarily-enacted race-consci ous policies,
is appropriate. See Gutter v. Bollinger, 539 U S. 306, 329 (2003) (“Qur hol ding
today is in keeping with our tradition of giving a degree of deference to a
university's academ c decisions, within constitutionally-prescribed limts.”).

40 Bel k v. Charlotte-Meckl enburg Bd. of Educ., 269 F.3d 305, 354, 401 (4th
Cr. 2001). The majority takes issue with ny reliance on Belk, arguing that this
case i s i napposite because there was no prior order renoving nagnet schools from
t he extant desegregation orders. M reason for relying on Belk, however, is to
counter the majority's hol ding that the Caddo M ddl e Magnet admi ssi ons policy was
not narrowly tailored at the tinme of its pronulgation. O her considerations,
such as our deference to school board authority, the school board' s continuing
duty to conply with its consent decree, and the use of race-conscious adm ssions
policies at nagnet schools to prevent themfromunderm ni ng desegregation in the
rest of the district —considerations to which the majority does not respond —
support a holding that the policy continues to be narrowy tail ored.
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according to race.* The Charl otte-Meckl enburg School district had
created separate lotteries for black and non-black students in an
effort to achieve racial balance in its nmagnet schools. First, if
a sufficient nunber of children of either race did not fill the
quotas for the children’s respective races, the Board would
actively recruit children of the opposite race despite | engthy
waiting lists for “majority” race spots.* But then, if the Board
could not successfully recruit enough children of the targeted
race, the remai ning open spots usually went unfilled.* The Fourth
Circuit concluded in two separate opinions that the Board' s policy
survived constitutional scrutiny, despite the fact that the
rel evant court order did not require the school district to use a
race- based adm ssions policy.*

Four appellate judges held that the underlying court order’s
broad | anguage commanding the district to take “whatever steps
m ght be necessary to convert to a unitary system” together with
the school district’s discretion to maintain control over the
raci al conposition of the schools, justified use of a quota.?
Chi ef Judge WI ki nson, al ong with Judge N eneyer, expressed strong

di sapproval of the use of quotas and doubted that the Board’'s

4 Belk, 269 F.3d at 316-37.
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4 Bel k, 269 F.3d at 401 (King, J. and Motz, J., concurring).
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policy would survive if it were enacted voluntarily, but reasoned

that the school district was nevertheless entitled to flexibility

in howit conplied with a court order:

It is true that in the early 1990's, the school
board in its magnet program eagerly accepted the
courts’ invitation to rely upon nunerical
benchmar ks. | believe, however, that it is
necessary to afford a school board sone latitude in
attenpting to neet its desegregative obligations if
we are not to undermne the rule of |aw To do
otherwi se | eaves the Board between a rock and a
hard place. Nanely, if the school board fails to
carry out the court desegregation order, it can be
cited for contenpt or held not to have achieved
unitariness. But if the Board acts aggressively to
i npl ement the court order, it risks facing judicial
condemmation and the threat of litigation on the
grounds that it was acting ultra vires. This is not
the kind of quandary into which we should force
institutions that are, for better or worse, under
judicial decree.*

We know that here, as in Belk, the district court’s 1990
consent decree did not nmandate the precise quota policy here at
i ssue, but broadly conmanded Caddo Parish School Board to nake
“reasonable efforts” to recruit black students to its magnet
schools. In so doing, however, the court did specifically decree
that the targeted black-white enrollnent ratio for the school
shoul d be 50/50, adding that this projected enrollnent would be
deened satisfied if actual enrollnment at Caddo Magnet was within
plus or mnus fifteen percentage points of the ratio nmandated by
the court for that school. Although the consent decree did not

explicitly order Caddo Mgnet to use a race-conscious quota

4 Bel k, 269 F.3d at 354. (WIkinson, C J., concurring).
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adm ssions policy, it is indisputable that, given (1) the court’s
constitutional mandate for the Board to take whatever steps were
necessary to fulfill its obligations, and (2) the Suprene Court’s
prior approval of quite simlar race-consci ous adm ssi ons poli cies,
this was a reasonabl e and constitutionally-acceptable neans for the
Board to initiate and continue inits efforts to neet and maintain
its court-ordered enrollnent goals.% Like the Belk policy, the
Caddo Magnet policy was validly enacted as a narrowy tailored
means of achieving the goals set forth in the consent decree.

Qur own precedent supports affirmng the district court’s
ruling that upholds the continued viability of Caddo’'s magnet

school adm ssions policy. Davis v. East Baton Rouge Parish School

Board, for exanple, is apposite.“® Al t hough, unlike the Caddo
board, the Baton Rouge School Board was still under court order
Wth respect to its nagnet school adm ssion policy, and although
the tinme frame between the enactnent of the decree and our review

was narrower, the gravanmen of our hol ding the Baton Rouge nagnet

school s adm ssions policy viable was that the quota would prevent

t he nagnet schools fromunderm ni ng deseqregation in the parish as

47 See Green v. County Sch. Bd. of New Kent County, 391 U. S. 430, 437-38
(1968) (holding that school boards previously operating state-conpelled dual
systens were “clearly charged with the affirmative duty to take whatever steps
m ght be necessary to convert to a unitary systen); Duvall County Sch. Dist. v.
NAACP. 273 F.3d 960, 968 (11th G r. 2001)(noting with approval that the school
district, “while not contractually obligated to,” capped white enrollnent at
nmagnet schools to pronote integration).

% 721 F.2d 1425 (5th Gr. 1983).
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a whole.* Surely this rationale applies irrespective of whether
all or any part of a school district remains under court order to
desegregate —Ilikely even after full unitary status is achieved,
but certainly during the continuation of the status quo.

Neit her can | agree that Bryant v. Caddo Pari sh School Board, *°

our earlier decision affirmng the Western District of Louisiana' s

upholding of the self-sane Caddo M ddle Magnet adm ssions

policy, IS unpersuasive. Regarding the panel mgjority’s first
concern —that the Bryant district court did not address Freeman

—— 1 have already noted that Freeman only spoke to the district
court’s authority to relinquish control in an increnmental fashion;
it said nothing about the effect of partial unitary status on a
school district’s power to craft its own policy.?5!

The majority’s second concern — that the consent decree
itself contenpl ated that the magnet schools woul d be rel eased from
the decree after fulfilling their obligations —al so speaks to the
di scretionary authority of the school district to change the

adm ssions policy when and if it determnes that it is proper to do

4 1d. at 1440. (“*The First Crcuit has specifically approved application
of a racial quota in adm ssions to nagnet schools to ensure that they woul d not
serve as a haven for those seeking to attend a school predonmi nantly conposed of
those of their own race.” W agree.”) (internal citations omtted).

0 CV No. 95-0441 (WD. La. Jan 3, 1997).
51 See infra text acconpanying notes 3-4. See also Freeman, 503 U. S. at

489 (“A federal court in a school desegregation case has the discretion to order
an incremental or partial withdrawal of its supervision and control.”)
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so. It does not speak to any obligation to discontinue the policy,
ipso facto, imrediately on rel ease fromcourt supervision

As regards the majority’s third concern, it is true that the
stated purpose of creating and operating nagnet schools was to
enhance the quality of education inparted to qualified students at
t hose school s. We recognized in Davis, however, that a primary
pur pose of racial quotas for magnet school adm ssions is to ensure

that “voluntary attendance schools not work to undermne the

progress of desegregation in the parish.”>?

As for the mpjority’s belief that there is no clear
relati onshi p between the remai ni ng deficiencies inthe Caddo Pari sh
School system and racial bal ancing at Caddo Magnet, the foregoing
quotation frompDavis clearly identifies a nexus between adm ssi ons

policies at nmagnet schools and enrol |l nent throughout a district.

Al t hough the Board no | onger remains under court supervision with
respect to racial enrollnment projections, it does renmain under
court order with respect to one-race schools and majority-mnority
transfers. Even if here the Davis nexus is slightly attenuated, it
is not unreasonable to deduce that abolishing the magnet schoo

adm ssions policy would likely “underm ne” continuing efforts to
remedy the broader problem of one-race schools. Freeman itself
acknow edged that racial balancing in student assignnments may be a

legitimate nmeans to correct inequities el sewhere in a school system

52 Davis, 721 F.2d at 1440(enphasi s added).
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that were al so caused by a constitutional violation.> Elimnating
all vestiges of prior segregation remains a court-ordered goal for
t he Board.

In the universe of narrow tailoring, magnet school s have been
recogni zed by courts tinme and again as an effective and unobtrusive
means for school districts to renedy vestigial effects of past
segregation.® Congress itself has extolled the virtues of magnet
schools as a neans “to continue to desegregate and diversify
schools . . . recognizing that segregation exists between mnority
and nonmnority students . . [and that] [d]esegregation efforts
t hrough magnet school prograns are a significant part of our
Nation’s effort to achieve voluntary desegregati on. " in its
Magnet School s Assi stance Program ®  And, al though Caddo Parish’s
partial unitary status includes Caddo M ddl e Magnet, the district

as a whol e has not been declared unitary as to renmai ning one-race

schools, majority-to-mnority transfers, and staffing. Even though

58 Freeman, 503 U. S. at 497. The Freenan court ultimately found that there
had been no showi ng that racial balancing was an appropriate nmechanismto cure
ot her deficiencies in the school system but it acknow edged that the district
court did not make specific findings and concl usions on that issue and remanded
for further proceedings. 1d. at 498. Further, the Freeman decision did not
implicate the school board' s discretion to use racial balancing to cure other
deficiencies, but only the equitable power of the district court to order the
Board to do so. See id. Finally, the issue in Freenman was whet her race-based
student assignnents coul d renmedy problens with faculty assi gnments, whereas Caddo
Pari sh has not achieved unitary status in two other areas, including one-race
schools and majority-to-mnority transfers. Id.

4 See MIliken v. Bradley, 433 U S 267, 272, 287-88 (1977); Belk, 269
F.3d at 355 (WIkinson, C.J., concurring) (“Mgnet schools are a w dely used
desegregation device.”).

5 20 U.S.C. § 7231 (2002).
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Caddo’ s magnet schools are no | onger conpelled to enroll majority
and mnority students according to the flexible ratio at issue,
they were created, and continue to be used, “to enhance the quality
of education and bring about a greater degree of desegregation.”>®
The magnet school adm ssions policy certainly “fits” this goal.
Concl usi on

The adm ssions policy at Caddo Parish was validly enacted to
serve a conpelling state interest and was narrowy tailored to
achieve that interest, pursuant to a valid consent decree. The
fact that the district court mght no longer threaten the school
district with sanctions if the magnet schools do not neet their
projected enrollnments does not nean that Caddo Parish nust
i mredi ately scrap the race-based adm ssions policy for its magnet
schools as part of its broader plan to desegregate. The Suprene
Court has never spoken to the effect of partial unitary status on
existing aspects and policies of the desegregation plan of an
extant consent decree, but has enphasized the breadth of schoo
district discretion and the inportance of |ocal control over
school s. Consequently, our deference to a |ocally-accountable
school board s decision to continue the use of a race-conscious
adm ssions policy of which the supervising court was obviously

aware for as long as it takes to eradicate the vestiges of

56 1981 Caddo Pari sh Consent Decr ee.
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segregation is legally defensible despite the anathenma of racial
gquot as generally.

| ndeed, Suprene Court precedent, such as Seattle School

District and Bustrop, indicates that the Court views even
vol untarily-adopted race-conscious policies wth a substantial
degree of tolerance. W need not go that far, but neither should
we retrench on Court precedent by unduly restricting school
districts, especially those that continue to operate under court
or der. Qur review of the instant policy should be considerably
nore deferential than the strictest of strict scrutiny, keeping in
mnd that the entire district remains under court order and that
partial cessation of court supervision of this facet of magnet
school adm ssions is not the equivalent of termnating the
conti nui ng presunption of deference to school boards by the courts.

| end where | began. If this Caddo Magnet racial-quota
adm ssions policy were enacted unilaterally by the Board today,
after the court has ceased supervision of the magnet schools, |
could go along with the majority’s strict scrutiny analysis and
rejection of the quota system But inasrmuch as that policy was

enacted pursuant to court order and has been in place for years

under that order — with court scrutiny and wthout court
di sapproval — and the Board is still hard at the task of
eradicating the pernicious effects of de jure segregation, | am

convinced that the test enployed in the mgjority’s opinion is
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i nappositely stringent and thus, I respectfully submt,

i napplicable in this franework.
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