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Bef ore DUHE, W ENER, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is whether a recent anendnent to the United
States Sentencing Guidelines is a clarifying anendnent and shoul d
be applied retroactively. David McIntosh also clains, inter alia:
deni al of due process and insufficient evidence. AFFIRMVED

| .

In 1993, Mcl ntosh began enploynent at Austin Jones,
established by Sidney Katchem (a co-defendant who testified on
behal f of the Governnent) to solicit investnents in oil and gas
wells. Mlntosh was an officer of the conpany; he naintained the

bank account records and client files and was a signatory on the



bank accounts. And, along with Katchem Ml ntosh devel oped a
t el ephonic solicitation.

Potential investors were informed: that invested funds were
fully guaranteed (that guarantee, however, depended upon Austin
Jones’ bank bal ance; according to Katchem the bal ance was usual |y
“not much”); that 100 percent “of [an investor’s] funds woul d work
for them (in fact, fees and conmm ssions were deducted, totaling,
in sone instances, between ten percent and one-third of the
i nvestment; overall, approximtely $330,000 was deducted); that
“they would have a continuing working interest in any wells that
were drilled” (Katchem testified that the investors had no such
interest); and that they were investing in a “lowrisk” venture
(Katchem admtted probably only one investor recouped her
i nvest nent) .

Mcl nt osh was charged i n a 25-count indictnment with conspiracy,
mail and wire fraud, interstate transportation of fraudulently
taken property, and noney |aundering. Except for one wire fraud
count, he was found guilty on all counts.

.

Mclntosh clainms: (1) ineffective assistance of counsel; (2)
a rushed trial denied him due process; (3) insufficient evidence
for his convictions for interstate transportation of fraudulently
taken property and the related conspiracy count; (4) his sentence

was based on facts not alleged in the indictnment and proved to the



jury; (5) cunul ative error; and (6) a reduced sentence i s nmandat ed
by a very recent anendnent to the Sentencing Cuidelines, nmade
ef fecti ve post-sentencing.
A

Mcl ntosh asserts his counsel were ineffective because of:
lack of crimnal trial experience; and not objecting to the
presentence report. He did not raise this claimin district court.

“Aclaimof ineffective assi stance of counsel generally cannot
be reviewed on direct appeal unless it has been presented to the
district court.” United States v. Lanpazianie, 251 F.3d 519, 523
(5th CGr. 2001). Accordingly, “we resolve clains of inadequate
representation on direct appeal only in rare cases where the record
allows] us to evaluate fairly the nerits of the claini. | d.
(internal quotation marks omtted; alteration in original).

The record is not sufficiently developed to address this
claim O course, it can be raised in a 28 U S.C. 8§ 2255 noti on.
B

According to McIntosh, the district court rushed his trial,
denyi ng hi mdue process. He clains the court’s “repetitive remarks

to the jury ... were tantamount to a left-handed tacit
inpression that ... MlIntosh ha[d] ... no defense”.

Mcl nt osh concedes he did not so object. Therefore, reviewis

only for plain error. See, e.g., United States v. Vasquez-Zanora,



253 F. 3d 211, 213 (5th G r. 2001); United States v. Marek, 238 F. 3d

310, 315 (5th Cr.) (en banc), cert. denied, 122 S. . 37 (2001).

Plain error occurs where a “clear” or “obvious” error affects
substantial rights. See United States v. d ano, 507 U. S. 725, 732-
35 (1993); United States v. Calverley, 37 F.3d 160, 162-64 (5th
Cr. 1994), cert. denied, 513 U S. 1196 (1995). Even then, we have
di scretion whether to correct the error and, generally, wll not do
sounless it “seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings”. d ano, 507 U S at 736
(internal quotation marks omtted).

The trial began on a Monday. According to Mlntosh, the
district judge rushed trial for conpletion by Thursday evening.
Mclntosh first cites to the court’s stating “we have got to finish

the trial part of [this case] by Thursday ... eveni ng, because”
he had other matters scheduled for Friday. Contrary to the
suggestion in MIntosh’s brief, this statenent was not made in the
presence of the jury.

In the presence of the jury, the court stated:

[I]t’ s absolutely necessary that we finish the

trial of this case, if possible, by - the
evidence by the close of business on this
Thursday. That ... may nean that we have to

maybe start a little earlier in the norning
and/or go a little later in the evening if
necessary. ...

(Enphasi s added.) Prior to opening statenents, the court also

advised the jury: “So we hope to get all that done and have you



[the jury] deliberating on your verdict on or before Thursday
afternoon of this week”. (Enphasis added.)
The only other statenent by the court in the presence of the
jury that possibly relates to a Thursday conpletion is:
So if everything — there’'s 25 counts in
this indictment, and we have got to read
t hrough each one of those and tell you a
little bit about the law as it affects those.
So it’s going to take a little while to go
through that tonorrow norning, but | would
hope that we coul d get everything done so that
we — you would be deliberating by lunchtine
tonmorrow. . ..
(Enphasi s added.)

In United States v. Anderson, 528 F.2d 590, 592 (5th Cr.),
cert. denied, 429 U S. 837 (1976), the defendant, |ike Ml ntosh

mai ntai ned “the district court so hurried the trial along as to

renove itself from the role of inpartiality and create an

inpression of guilt inthe mnds of the jury”. (Internal quotation
marks omtted.) Qur court held otherwise: “Taking in context the
several [referenced] coments of the judge ... it does not appear

that the court was doing anything nore than shepherding al ong an
unconplicated trial of fairly basic i ssues and shows only judici al
econony rather than prejudicial judicial intervention”. 1d.

Here, there was no error, nuch less plain error. As in
Ander son, there was no prejudicial judicial intervention; the court
was trying to conplete the trial within a reasonable tine frane.

I ndeed, its expressed desire to finish by a certain day was not an



ultimatum Instead, it infornmed counsel at the beginning of trial
that, should they not finish by Thursday, they could do so after
taking a week off.

Mor eover, Ml ntosh has not asserted that the court curtailed
the exam nation of any wtness. In addition, it gave the usua
cautionary instructions to the jurors, such as: (1) they were to
base their verdict “solely upon the evidence”; (2) MlIlntosh was
“presuned by the law to be innocent”; and (3) they were not to
“assune from anything [the district judge] nmay have done or said
during the trial that [the district judge has] an opinion
concerning any of the issues in this case”.

C.

Mcl nt osh does not nake a sufficiency challenge to all counts
of conviction. For those contested (interstate transportation of
fraudul ently taken property, in violation of 18 U.S.C. § 2314, and
the rel ated conspiracy conviction), MIlntosh noved for judgnent of
acquittal at the close of the Governnent’s evidence. But, after
presenting evidence, he did not again so nove.

“[When the defendant noves for judgnent of acquittal at the
cl ose of the governnent’s case in chief, and defense evidence is
thereafter presented but the defendant fails to renewthe notion at
the conclusion of all of the evidence, he waives objection to the

denial of his earlier notion.” United States v. Robl es-Pantoja,

887 F.2d 1250, 1254 (5th Cr. 1989); see United States v. Del gado,



256 F.3d 264, 274 (5th GCr. 2001) (failure to renew notion at the
close of all evidence “waived any objection to the sufficiency of
t he evidence”).

Accordingly, “our review is limted to determ ning whether
there was a mani fest m scarriage of justice”. Delgado, 256 F. 3d at
274 (internal quotation marks omtted). That occurs only where
“the record is devoid of evidence pointing to guilt or contains
evi dence on a key elenent of the offense [that is] so tenuous that
a conviction wul d be shocking”. United States v. Cathey, 259 F. 3d
365, 368 (5th Gr. 2001) (internal quotation marks omtted;
alteration in original).

1

The elenments for interstate transportation of fraudulently
taken property are: (1) the interstate transportation of; (2)
goods, nerchandi se, wares, noney, or securities val ued at $5, 000 or
more; (3) with know edge that such itens “have been stolen,
converted, or taken by fraud”. Dowing v. United States, 473 U. S.
207, 214 (1985); 18 U.S.C. § 2314. MlIntosh asserts the evidence
is deficient that he transported funds in interstate conmerce and
knew they were procured by fraud. The record is not devoid of
evi dence on this point, and such evidence is not tenuous, far from
it.

To “constitute a violation of [18 U S.C. § 2314], it is not

necessary to show that [a defendant] actually ... transported



anything [hinself]”. Pereira v. United States, 347 U S 1, 8
(1954). See Hubsch v. United States, 256 F.2d 820, 822 (5th Cr
1958) (“causing interstate transportation is made a crine under 18
US CA § 2314") (enphasis added); see also United States v.
Newson, 531 F.2d 979, 981 (10th Cr. 1976) (“There is no
requi renent of actual physical transportation by a defendant and it
is sufficient that a defendant cause the instrument to be
transported by the negotiation process.”).

For each of counts 8-15, charging such transportation, the
Governnent offered evidence that MlIntosh caused funds to be
transported in interstate comerce by investors to Austin Jones in
Texas.” Mlntosh devel oped the scripts to solicit investnents,
hired tel emarketers, trained themto pitch these investnents to the
i nvestors, and even made sales calls hinself. Accordingly, these
activities are evidence that Ml ntosh caused the invested funds to
be transported in interstate conmerce.

There is also evidence that MIntosh knew these funds were
procured by fraud. He was an Austin Jones officer; he maintained
the bank account records; the client files were wunder his

oversi ght; and he was a signatory on the bank accounts. As stated,

"By count, the funds (checks) and their origination were: 8,
$30, 000 - Florida; 9, $5,000 - Tennessee; 10, $9,000 - Californi a;
11, $18,000 - Kansas; 12, $5,000 - Maryl and; 13, $36,000 - Ceorgi a;
14, $157,402.17 - Colorado; and 15, $288,000 - GCeorgi a.

8



he devel oped the fraudul ent tel ephonic solicitation, and he used
fal se nanes while making sal es calls.
2.

Mclntosh al so asserts that the evidence was insufficient to
support his conviction for conspiracy to transport in interstate
commerce fraudulently taken property. Kat chenis testinony
constitutes evidence of the conspiracy, and this evidence is not
t enuous.

D.

Mcl ntosh’s sentence was enhanced based upon his role as a
| eader and organi zer and upon the total value of the fraudulently
obt ai ned funds. Al t hough the sentence is still wthin the
statutory range, he clains error under Apprendi v. New Jersey, 530
U S 466 (2000), because these enhancenent facts were neither
alleged in the indictnent nor proved to the jury beyond a
reasonabl e doubt.

Mcl ntosh raises this issue solely to preserve it for possible
future review. He concedes it is foreclosed by our precedent: no
Apprendi violation occurs where a fact used in sentencing that was
not alleged in an indictnent and proved to a jury does not increase
the sentence beyond the statutory maxinum See United States v.
Keith, 230 F.3d 784, 787 (5th Cr. 2000), cert. denied, 531 US

1182 (2001); United States v. Doggett, 230 F.3d 160, 165 (5th Gr

2000), cert. denied, 531 US 1177 (2001); United States .



Meshack, 225 F. 3d 556, 576 (5th Cr. 2000), cert. denied, 531 U S.
1100 (2001).
E.

Mcl ntosh al so cl ai ns cunul ative error. He has not established
any error; therefore, there is nothing to cunulate. See Yohey v.
Collins, 985 F.2d 222, 229 (5th Gr. 1993).

F.

Recent Anendnent 634 to the United States Sentencing
CGui delines becane effective after MlIntosh's sentencing. He
asserts it lowers the base offense levels for noney |aundering
convi ctions, and shoul d be retroactively applied because, accordi ng
to MIntosh, it is a clarifying anendnent. See, e.g., United
States v. Anderson, 5 F. 3d 795, 802 (5th Cr. 1993) (“Anendnents to
the guidelines ... intended only to clarify, rather than effect
subst anti ve changes, may be consi dered even if not effective at the
time of the commssion of the offense or at the tinme of
sentencing.”) (enphasis in original), cert. denied, 510 U S 1137
(1994) .

W agree with the CGovernnent that the anmendnent is not a
clarifying, but is instead a substantive, anendnent. Such an
anendnent is not applied retroactively. See United States .
Carrill o-Mrales, 27 F. 3d 1054, 1067 (5th Gr. 1994), cert. deni ed,
513 U.S. 1178 (1995); United States v. Aguilera-Zapata, 901 F.2d

1209, 1213-14 (5th Cr. 1990).
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Amendnent 634 anended U S.S.G 8§ 2S1.1 (“Laundering of

Monetary Instrunents”) and deleted U S.S.G 8§ 2S1.2 (“Engaging in

Monetary Transactions in Property Derived from Specified Unl awf ul

Activity”). UN TED STATES SENTENCI NG COW SSI ON GUI DELI NES MANUAL, SUPPLENENT
TO APPENDI X C 229-36 (Nov. 2001). Under the prior version of 8§
2S1. 1, the base offense level was 23 if convicted under 18 U S.C.
88 1956(a)(1)(A), (a)(2)(A, or (a)(3)(A), or 20 otherw se.
US SG § 251.1(a)(1) and (2) (Nov. 2000). Under the prior
version of 8 2S1.2, the base offense |level was 17. US S G 8§
2S1.2(a) (Nov. 2000).

The current version of 8§ 2S1.1, a conbination of the prior

money | aundering guidelines, is entitled “Laundering of Monetary

| nstrunents; Engaqgi ng i n Monetary Transactions in Property Derived

from Unlawful Activity”, and provides a base offense |evel of

either: (1) the “offense level for the underlying offense from
whi ch the | aundered funds were derived”; or (2) eight. US S G 8§
2S1.1 (Nov. 2001); UNITED STATES SENTENCING COWM SSI ON GUI DELI NES MANUAL,
SUPPLEMENT TO APPENDI X C 233 (Nov. 2001). The conbining of 88 2S1.1
and 2S1.2 and the resulting change in the cal culation of the base
of fense level is a substantive change, not a clarification.

Mor eover, the commentary to Anendnent 634 does not state it is
intended to clarify. Instead, the substantive intent is reflected
in that comentary, which states in part:

The anendnent responds in several ways to
concerns that the penalty structure existing

11



prior to this amendnent for such offenses did

not reflect adequately the culpability of the

defendant or the seriousness of the noney

| aunderi ng conduct because the offense |evel

for noney |aundering was determ ned w thout

sufficient consideration of the defendant’s

involvenent in, or the relative seriousness

of , the underlying of fense.
UNI TED STATES SENTENCI NG COMM SSI ON GUI DELI NES MANUAL, SUPPLEMENT TO APPENDI X C
233-34 (Nov. 2001). As this |anguage reflects, the anendnent’s
purpose was to effect substantive changes in the punishnment for
nmoney | aundering of fenses based upon the underlying conduct.

Furt her evidence that the sentencing conm ssion did not intend
Amendnent 634 to be a clarifying change is that it is not included
in the list of anendnents to be applied retroactively. See
US S G 8 1B1.10(c) (Nov. 2001).

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.
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