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PER CURI AM *

Sergi o Trinidad Vandyck- Al eman (Vandyck) appeals his guilty-
pl ea conviction on two counts of firearm possession by an ill egal
alien, in violation of 18 U S.C. 8§ 922(g)(5)(A). Vandyck
contends that the district court erred by denying his notion to
suppress evidence relative to the firearns. W AFFIRM

Fact ual Backqgr ound

At the suppression hearing, Agent Ron Johnson of United

States Imm gration and Custons Enforcenent testified that on July

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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22, 2005, he and other agents, together with officers of the
Forest, M ssissippi, Police Departnent, took part in an operation
to identify gang nenbers, felons, fugitives, and people who had
been deported, in the local Hi spanic community, and to attenpt to
renmove themfromthat community. Eight or nine agents and
acconpanyi ng police officers went in a caravan of vehicles to an
apartnent building in Forest, which is in Scott County. As they
turned onto the street where the apartnent buil ding was | ocated,
Agent Johnson testified, a Hispanic female standing in the yard
| ooked up, saw the police car and the convoy of vehicles behind
it and turned around and sprinted into the house.

After the task force |eft the apartnent conpl ex, soneone
noti ced another male entering the house to which the agents had
seen the woman run. The agents decided to stop and investigate.
When asked to explain why they stopped, Agent Johnson testified,
“l had seen one individual run into the house, soneone el se had
stated they saw anot her individual walk into the house and
probably within a week of that period in that sanme area [police]
had recovered a | ot of fraudul ent docunents bei ng manufact ured
for unauthorized aliens.” The agents then went to the carport
door of the single-famly residence and knocked on it. Vandyck
cane to the door and talked with the agents as they stood
outside. No weapons were drawn and no show of force was nade.

After the agents identified thenselves as immgration

servi ce agents, Vandyck told themthat he was born in Mexico and
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that he did not have any inm gration docunents. Agent Johnson
testified that in asking questions about Vandyck’s inmm gration
status he was following the INS policies and procedures
“absolutely.”” Although the agents then realized that Vandyck
was an illegal alien and subject to arrest, they were not
initially inclined to arrest him \Wen they asked if he m nded
if they went into the house to discuss the matter further,
Vandyck gave his consent readily. Vandyck told themthat the
woman who had run into the house and the only other adult in the
house, a man, were also illegal aliens.

During the questioning about citizenship status, and out of
concern for safety issues, an agent asked Vandyck if there were
any weapons in the house. He replied yes, and took agents
W t hout hesitation to his bedroom where they retrieved a
12- gauge shotgun from behind his nmattress. Wen he was asked if
there were any other weapons in the house, Vandyck gave them
perm ssion to | ook. They found a 9-m | linmeter handgun that
Vandyck said belonged to him The indictnent alleges his illegal

possession of these two firearns.

Section 1357(a) of 8 U S.C. provides in part:
“(a) Powers without warrant. Any officer or enployee of the
Service authorized under regul ations prescribed by the Attorney
Ceneral shall have power wi thout warrant — (1) to interrogate any
alien or person believed to be an alien as to his right to be or
to remain in the United States; (2) to arrest any alien . . . if
he has reason to believe that the alien [is illegally in the
country and likely to escape].”
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Vandyck’' s Fourth Anmendment C ai m

Citing the Fourth Anmendnent, Vandyck asserts that his notion
to suppress shoul d have been granted because he did not consent
to the equal protection violation that occurred when the officers
unlawful ly targeted himfor investigation on the basis of
ethnicity. He asserts that the officers did not have the
particul ari zed reasonabl e suspi cion the Fourth Amendnent requires
to justify questioning himregarding his citizenship status.

In NS v. Delgado, 466 U.S. 210, 212 (1984), however, the

Suprene Court held that imm gration officers could question an

i ndi vi dual al though they | acked reasonabl e suspicion that the

i ndividual was an illegal alien. The Court noted that one of its
recent cases “plainly inplies that interrogation relating to
one’s identity or a request for identification by the police does
not, by itself, constitute a Fourth Anmendnent sei zure.

[Plolice questioning, by itself, is unlikely to result in a
Fourth Amendnment violation.” [|d. at 216.

Vandyck relies on Mena v. City of Sim Valley, 332 F.3d 1255

(9th Gr. 2003), vacated and renmanded by Miehler v. Mena, 544

U S 93 (2005), in support of his argunment that his Fourth
Amendnent rights were violated. In that 8§ 1983 | awsuit agai nst
| aw enforcenent officers, the Ninth Grcuit ruled that
questioning the resident of a house being searched about her
immgration status violated the Fourth Anendnent. The Suprene

Court held, however, that “nere police questioning does not
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constitute a seizure.” 544 U S. at 101 (citing Florida v.

Bostick, 501 U S. 429, 434 (1991). The Court concluded: *“Hence,
the officers did not need reasonabl e suspicion to ask Mena for
her name, date and place of birth, or immgration status.” 1d.
Accordi ngly, the questioning of Vandyck did not involve a
seizure inplicating the Fourth Amendnent and the district court’s
decision to deny the his Fourth Amendnent chal |l enge was correct.

The Equal Protection Claim

Vandyck contends that the decision to investigate him

violated his equal -protection rights. He relies on United States

v. Avery, 137 F.3d 343 (6th G r. 1997), which states that if race
were the sole factor in deciding to investigate soneone, that
woul d constitute an equal -protection violation. 137 F.3d at 353-
54. The court held, however, that “[a]n officer is not held to a
‘suspicion of crimnal activity standard’ when he enbarks to

i nvestigate sonmeone. The officer nerely is prohibited fromhis
pursuit if he acts based solely on race.” |d. at 358. The court
held that the defendant had failed to establish an equal -
protection violation because there were factors other than race
justifying the decision to question him 1d.

In United States v. Lopez-Mreno, 420 F.3d 420 (5th Gr

2005), cert. denied, 126 S. C. 1449 (2006), this court

considered a case in which nonworking taillights on a van led to
a traffic stop resulting in a conviction for trafficking in

illegal aliens. The defendant asserted that racial profiling
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resulted in a violation of his Fourth Arendnent and equal -
protection rights under the Fourteenth Anendnent. This court
held that the stop and detention was valid and that the officer
had reasonabl e suspicion to inquire into the alien status of the
passengers of the van after the records check cane back cl ean.
420 F.3d at 433-34. The court noted that the officer’s know edge
about an earlier episode in which a van had been apprehended in
that area carrying illegal aliens was a factor that contributed
to the reasonabl e suspicion to further detain and question the
van passengers. |d. at 426, 433.

This court held further that the standard of review for
Lopez’ s equal -protection (ethnic profiling) claimwas the sane as
for his Fourth Arendnent claim 1d. at 434. Relying on United

States v. Chavez, 281 F.3d 479 (5th Gr. 2002), the court held

that Lopez-Mrreno had failed to prove that the stop and detention
were driven by a discrimnatory purpose and deni ed his equal -
protection claim [|d. The court iterated its earlier statenent
in Chavez that there was no Suprene Court or Fifth Grcuit
authority for the proposition that an equal -protection violation
coul d be renedi ed by suppressing the evidence flowng fromthe
violation. 1d.

Vandyck’s racial-profiling argunent |acks nerit because the
testi nony does not establish that race was the agents’ sole
nmotivating factor or that they know ngly were engaging in any

illegal conduct. The ethnicity of the people entering the house,
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one at a sprint, was a proper factor to consider. Although
ethnicity generally may play no role in the enforcenent of
crimnal laws of this country, enforcenent of the immgration

| aws demands that the officials focus on individuals nost |ikely
to violate those laws. In the poultry-producing region of

Scott County, M ssissippi, as the agent testified wthout
contradiction, the population of illegal aliens is predom nantly
Hi spani c, not (non-Hi spanic) white. Accordingly, the district
court did not err by finding that the officers’ decision to
approach Vandyck’s house and to question himwhen he cane to the

door was justified. See Lopez-Mreno, 420 F.3d at 434; 8 U. S. C

§ 1357(a)(1).

AFFI RVED.



