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Appeal fromthe United States District Court
for the Southern District of Texas, Houston Di vi Sion
Case No. 4:04-CVv-00886

Before DAVIS, SMTH, and DENNI'S, Circuit Judges.
DENNI'S, Circuit Judge:”

Petitioner CGeorge Witaker, a Texas death row
inmate, filed a petition for a wit of habeas corpus
under 28 U . S.C. 8§ 2254 with the United States District

Court for the Southern District of Texas on March 4,

"Pursuant to 5th CGr. R 47.5, the court has
determ ned that this opinion should not be published
and i s not precedent except under the limted
circunstances set forth in 5th Gr. R 47.5. 4.
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2004. The district court dism ssed Wiitaker’s petition
I n an opinion and order dated March 18, 2005. \Whitaker
now seeks a Certificate of Appealability (“COA") from
the district court’s decision on three of his clainms for
relief.
| . Background

Wi t aker was convi cted of capital nurder by a Texas
jury on March 26, 1996. During the punishnment phase of
Whitaker’s trial, Witaker’s counsel presented
mtigation evidence in the formof testinony froma
nunber of Whitaker’s friends and relatives, who
testified generally that \Witaker was a good-natured and
| aw-abi ding citizen. Anong the defense w tnesses call ed
during the punishnment phase was Witaker’'s nother, who
testified that, anong other things: (i) Witaker’s
fat her had beaten himwhen he was a child; (ii) Witaker
had attenpted to commt suicide on several occasions;
and (iii1) Whitaker fell froma noving truck and hit his
head when he was a child. Witaker’s trial counsel did
not present any expert testinony during the punishnment

phase of the trial, and counsel did not have Wit aker



exam ned by a nental health expert at any point prior to
or during the trial.* At the conclusion of the
puni shnment phase, Witaker was sentenced to death.
Wi t aker unsuccessfully appeal ed his sentence and
conviction in the Texas state courts, and the United
States Suprene Court denied Wiitaker’s petition for a
wit of certiorari. Witaker then filed a state habeas
petition, which was al so denied by the state courts.
Whi |l e Whitaker’s state habeas petition was pendi ng, but
after the deadline for filing a state petition had
expired, Whitaker filed a “supplenent” to his petition,
whi ch contai ned three additional clains (including one
of the clains that he asserts in this court). The Texas
Court of Crimnal Appeals dism ssed Wiitaker’s

suppl enental petition as an abuse of the wit and

1'n affidavits submtted in connection with
Wi t aker’ s state post-conviction proceedi ngs,
Whitaker’s trial counsel stated that they did not
retain a nental health expert because they felt that
such an expert would not assist themin this case.
Counsel also stated that they made a strategic decision
not to offer expert testinony during the puni shnent
phase of Wiitaker’'s trial because “famly nenbers are
al ways nmuch nore persuasive and are in a nuch better
position than any expert to present a better and nore
conplete picture of the applicant’s background.”
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declined to address the nerits of any of petitioner’s
addi tional clains.

Wit aker then filed his federal habeas petition in
the district court. The district court granted the
State’s notion for summary judgnent, dism ssed
Whitaker’s petition in its entirety, and deni ed a COA
Wi t aker now requests a COA fromthis court on three
claims: (1) that trial counsel was ineffective for
failing to adequately investigate and present expert
m tigating evidence concerning Wiitaker’s nent al
condition at the punishnment phase of his trial; (2) that
the Texas death penalty statute, conbined with the
State’'s plea bargain offer of life inprisonnent, inposed
an unconstitutional burden on Witaker’s rights to a
trial by jury and to plead not guilty, in violation of
United States v. Jackson, 390 U S. 570 (1968); and (3)

t hat Whitaker was constitutionally entitled, under

Si mons v. South Carolina, 513 U S. 154 (1994), to
informthe jury that, if sentenced to life inprisonnent,
rat her than death, he would not be eligible for parole

for 40 years.



Il. Legal Standard

Qur review of Whitaker’'s request for a COA is
governed by the Antiterrorismand Effective Death
Penalty Act, which provides that a petitioner can appeal
a district court’s dismssal of a petition under 28
US C 8§ 2254 only if either the district court or this
court issues a COA. See 28 U S.C. 8§ 2253(c)(1); Fed. R
App. P. 22(b)(1). A court can issue a COA “only if the
appli cant has nmade a substantial show ng of the deni al
of a constitutional right.” 28 U S. C. 8§ 2253(c)(2).
The Suprenme Court has expl ained that under this
standard, a COA should issue only when the petitioner
denonstrates “that jurists of reason could disagree with
the district court’s resolution of his constitutional
clainms or that jurists could conclude the issues
presented are adequate to deserve encouragenent to
proceed further.” MIller-El v. Cockrell, 537 U S. 322,
327 (2003). Thus, a petitioner seeking a COA nust show
that “‘reasonable jurists would find the district
court’s assessnent of the constitutional clains

debatable or wwong.”” 1d. at 338 (quoting Slack v.
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McDaniel, 529 U.S. 473, 484 (2000)).

When determ ni ng whether a petitioner has
established an entitlenent to a COA, we do not fully
consi der the underlying factual and | egal bases in
support of the petitioner’s clains. I1d. at 336.

Rat her, this court conducts only a limted, “threshold
inquiry into the underlying nerit of [the petitioner’s]
clainms.” 1d. at 327. Finally, in capital cases, doubts
over whether a COA should issue are to be resolved in
favor of the petitioner. See Newton v. Dretke, 371 F.3d
250, 254 (5th GCir. 2004).
[11. Discussion

A. Ineffective Assistance of Counsel

Wi taker first asserts that he is entitled to a COA
on his claimthat trial counsel was ineffective during
t he puni shnent phase of his trial for failing to
adequately investigate and present mtigating evidence
relating to his nental health and nental condition.

To succeed on a claimfor ineffective assistance of
counsel, Witaker nmust show both that trial counsel’s

performance was constitutionally deficient and that he
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was prejudiced by counsel’s deficient performance. See
Strickland v. Washington, 466 U S. 668, 687 (1984). W
nmeasure the adequacy of counsel’s performance agai nst an
obj ective standard of reasonabl e performnce based on
accepted professional norns. See Ronpilla v. Beard, 545
U S 374, 125 S. . 2456, 2462 (2005) (citing
Strickland, 466 U S. at 688). To establish prejudice, a
petitioner nust show that there is a reasonabl e
probability that, absent counsel’s deficient
representation, the outcone of the proceedi ngs woul d
have been different. Strickland, 466 U S. at 694. To
assess prejudice during the sentencing phase of a
capital proceeding, the court “reweigh[s] the evidence

I n aggravation against the totality of the avail able
mtigating evidence.” Wggins v. Smth, 539 U S. 510,
534 (2003).

In this case, Witaker argues that trial counsel
conduct ed an i nadequate investigation into potenti al
mtigation evidence during the punishnment phase of his
trial. Specifically, Witaker asserts that, although

counsel knew that Whitaker was beaten as a child,
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periodically suffered seizures, had attenpted to comm t
sui ci de on several occasions, and had suffered a head
injury after falling froma noving truck as a child,
counsel failed to have Wi taker exam ned by, or to
present testinony from a nental health expert during
t he puni shnent phase of his trial. \Whitaker asserts
that this constitutes deficient perfornmance because,
given this background i nformation, any reasonabl e
attorney woul d have at | east had \Witaker exam ned by a
mental health expert before concluding that it would not
be hel pful to use a mtigation or nental health expert
at trial.

The state habeas court rejected Whitaker’'s claim
It held that trial counsel’s failure to present
mtigation evidence froma nental health expert or a
mtigation expert did not rise to the |evel of
I neffective assi stance of counsel because the all eged
failures resulted fromthe reasonable strategic
decisions of trial counsel. The district court
di sm ssed this claimbecause it found that Witaker had

failed to establish that the state court’s deci sion was



an unreasonabl e application of Strickland. The district
court noted that the mtigating evidence in gquestion was
presented to the jury through the testinony of
Wi taker’s nother, and it found that Whitaker had failed
to show how this evidence woul d have been presented
differently by a nental health expert. The district
court also found that, because Wi taker had not produced
an opinion froma nental health expert in support of his
clainms, the court could “only specul ate on how a nent al
heal t h expert coul d have devel oped puni shnment phase
evi dence that had a reasonable probability of a
different result,” and that “[s]uch specul ati on cannot
serve as the basis for habeas relief.” Witaker v.
Dret ke, No. 04-886, slip op. at 29 (S.D. Tex. Mar. 18,
2005); see also id. at 18 (noting that \Whitaker’'s
failure to show that an expert woul d have uncovered
mtigating evidence different fromthat presented at
trial was a “fatal flaw of Wiitaker’'s ineffective
assi stance clain.

We find that reasonable jurists could not debate

the district court’s resolution of Witaker’s



I neffective assistance of counsel claim and,
accordi ngly, we deny Witaker’'s request for a COA on
this claim Although reasonable jurists could debate
whet her Whitaker’s trial counsel should have had
Wi t aker exam ned by a nental health expert,? they could
not debate the district court’s finding that Witaker
cannot prevail on this claimbecause he has failed to
make any show ng of what additional mtigation evidence
further investigation would have uncovered or how t hat
evi dence coul d have changed the outcone of the penalty
phase of his trial.

This court has often stated that a petitioner
all eging ineffective assistance of counsel on the basis
of a failure to investigate “nust allege with
specificity what the investigation would have reveal ed
and how it woul d have changed the outcone of the trial.”

MIler v. Dretke, 420 F.3d 356, 361 (5th G r. 2005)

’See Roberts v. Dretke, 356 F.3d 632, 639-40 (5th
Cr. 2004) (finding that reasonable jurists could
debat e whet her counsel’s failure to devel op evi dence of
mental illness was deficient performance in |ight of
avai |l abl e i nformati on suggesti ng that defendant had
ment al probl ens).
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(citing United States v. Green, 882 F.2d 999, 1003 (5th
Cr. 1989)); Lockett v. Anderson, 230 F.3d 695, 713 (5th
Cr. 2000) (quoting Green, 882 F.2d at 1003). Here,
Wi t aker has not nade any show ng of how further

I nvestigation, such as the retention of a nental health
expert, would have helped his mtigation case. This is
not a case in which the petitioner asserts that trial
counsel sinply failed to uncover potential mtigation
evi dence about the petitioner’s background. Rather,
Wi t aker asserts that counsel was aware of the rel evant

I nformati on, which was presented to the jury through the
testinony of Witaker’s nother, but that counsel’s

I nvestigation fell short because counsel failed to

I nvestigate the potential nental health significance of
this background information. Yet Witaker has failed to
present any evidence, such as an affidavit froma nental
heal th expert, to show that further investigation would
have yi el ded any significant nental health mtigation
evidence. As the district court noted, w thout such

evi dence, we “can only specul ate on how a nental health

expert coul d have devel oped puni shnment phase evi dence
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that had a reasonable probability of a different
result.” \Wiitaker, No. 04-886, slip op. at 29.
Wi t aker openly acknow edges this deficiency and
attributes it to the failure of state habeas counsel.?
The law is clear in this circuit, however, that
I neffective assistance of state habeas counsel does not
excuse a petitioner’s failure to properly present his
federal habeas clains. See, e.qg., Elizalde v. Dretke,
362 F.3d 323, 328-31 (5th Gr. 2004); Martinez v.
Johnson, 255 F.3d 229, 240-41 (5th G r. 2001); Beazley
v. Johnson, 242 F.3d 248, 271 (5th Cr. 2001). Thus,
Wi t aker instead asserts that he does not need actual

evi dence of what a nental health expert could have added

“Whi t aker al so asserts that federal habeas counsel
woul d be barred fromi ntroduci ng such evidence in
support of his clains for the first tinme in the federal
habeas proceedi ngs because of the exhaustion doctrine.
See, e.g., Anderson v. Johnson, 338 F.3d 382, 386-87
(5th Gr. 2003) (noting that exhaustion doctrine
prevents a petitioner frompresenting in federal court
materi al additional evidence not presented to the state
court). W need not decide here whether any new
evi dence woul d be barred by exhaustion principles,
however, because Wi taker did not present any new
evi dence before either this court or the district
court.
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to his mtigation case. Rather, he argues that this
court can sinply take judicial notice of the potenti al
val ue of nental health mtigation evidence.

We decline Wiitaker’s invitation to find that a
petitioner can establish ineffective assistance of
counsel w thout any showing as to (1) what additional
evi dence woul d have been avail abl e had counsel conducted
a reasonable investigation; or (2) how that evidence
coul d have affected the outcone. Although we recognize
that testinony froma nental health expert is frequently
a val uabl e source of mtigation evidence in capital
sentenci ng proceedi ngs, we sinply cannot assune that
such evi dence woul d have been avail abl e or reasonably
likely to lead to a different result in any particular
case absent sone indication as to what a nental health
expert would have testified on the witness stand. To do
so woul d eviscerate Strickland, as it would permt a
petitioner to establish a constitutional violation based
on not hing nore than specul ation. Accordingly, we deny
Wi t aker’s request for a COA on his ineffective

assi stance of counsel claim Reasonable jurists could
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not debate the district court’s ultimte determ nation
t hat Wi taker has not nmet his burden of show ng that
counsel’s failure to further investigate or present
mental health mtigation evidence constitutes
| neffective assistance of counsel.
B. The Jackson C aim

Wi t aker next argues that his death sentence is
unconstitutional because the state’'s plea offer of life
| npri sonnment inperm ssibly burdened his rights to pl ead
not guilty and to be tried by a jury. Whitaker first
raised this claimin his untinely “supplenment” to his
original state habeas petition. Although the state
court clerk initially treated this supplenental filing
as a part of Whitaker’s original petition, the Texas
Court of Crimnal Appeals ultimately characterized the
filing as a second or successive pleading and di sm ssed
It as an abuse of the wit. The district court
dismssed this claimafter finding both that the claim
was procedurally defaulted and that it was ultimtely
meritless.

1. Procedural Default
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Where a state court has previously dism ssed a
habeas petitioner’s claimpursuant to an adequate and
| ndependent state procedural ground, a federal court
w Il not consider that claimunless the petitioner shows
either (i) cause for the default and actual prejudice;
or (ii1) that a fundanental m scarriage of justice wll
result if the claimis not considered. See Col eman v.
Thonpson, 501 U. S. 722, 750 (1991). This court has
repeatedly held that a dism ssal for abuse of the wit
under Texas law is an adequate and i ndependent state
procedural ground for dismssal. See Aguilar v. Dretke,
428 F.3d 526, 533 (5th Cir. 2005).

Wi t aker does not seriously dispute that his
suppl enental state habeas petition, which contained his
Jackson claim was untinely under Texas |law. Nor does
Wi t aker attenpt to show either cause and prejudice or a
fundanmental m scarriage of justice. Rather, \Witaker
argues only that the court should not read the Texas
statute governing the filing of capital habeas petitions
“hyper-technically” to deem a suppl enental petition

successi ve when the supplenental petitionis filed
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before the original petition is decided on the nerits.
Because Wi taker neither disputes that the Texas Court
of Crim nal Appeals was permtted to treat his
suppl enental petition as a second or successive petition
as a matter of Texas |l aw nor asserts that the Texas
procedural rule conflicts with federal law, we find that
the district court properly dismssed this claimas
procedural | y defaulted.
2. The Merits

Even were Witaker’s Jackson claimnot procedurally
defaulted, we would still deny his request for a COA
because reasonable jurists could not debate the district
court’s resolution of this claimon the nerits. In
Jackson, the Suprene Court held that a section of the
Federal Kidnaping Act violated the defendant’s Fifth and
Si xth Amendnent rights because it permtted the death
penalty to be inposed on only those defendants who
I nsi sted on asserting their rights to plead not guilty

and to be tried by a jury. 390 U S. at 582-83.% The

“The Jackson court interpreted the statutory
provision at issue in that case to prohibit a death
sentence in cases where the defendant either pleaded
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Court found that, because the statute reserved the death
penal ty exclusively for defendants who were convicted
after a jury trial, it inpermssibly penalized those
def endants for choosing to assert their constitutional
rights. I1d. at 382-83. \Whitaker asserts that the Texas
capital sentencing schene is anal ogous to the statutory
schene in Jackson because it permts a defendant charged
with capital nurder to avoid a possible death sentence
only if the defendant agrees to plead guilty and the
state agrees not to seek the death penalty.

Whitaker’s argunent is neritless. First, \Witaker
i gnores a crucial distinction between the statutory
schene in Jackson and the Texas capital sentencing
schenme. |In Jackson, a defendant could be sentenced to
death only if he pleaded not guilty and insisted on a

trial by jury; if the defendant either pleaded guilty or

guilty or waived the right to a jury trial. See id. at
581 (“Under the Federal Kidnaping Act, therefore, the
def endant who abandons the right to contest his guilt
before a jury is assured that he cannot be execut ed,;

t he def endant i ngenuous enough to seek a jury acquittal
stands forewarned that, if the jury finds himguilty
and does not wish to spare his life, he wll die.”).
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wai ved a jury trial, a death sentence could not be
| nposed. Under Texas | aw, however, a defendant who
pl eads guilty to a capital offense still faces the
possibility of a death sentence unless the prosecution
agrees not to seek the death penalty. Thus, the Texas
statute does not inperm ssibly reserve the death penalty
for those defendants who assert their constitutional
rights. See Corbitt v. New Jersey, 439 U S. 212, 217
(1978); Spinkellink v. Wainwight, 578 F.2d 582, 608
(5th Gr. 1978). Second, Jackson does not prevent
prosecutors fromexercising their discretion to offer
the possibility of a | esser sentence in exchange for a
guilty plea, even in cases involving the death penalty.
See Brady v. United States, 397 U S. 742, 747-53 (1970);
Spi nkel l'i nk, 578 F.2d at 608-09. Accordingly, the
prosecution’s plea bargain offer in this case did not
viol ate Jackson, and we deny Whitaker’'s request for a
COA on this claim
C. The Simmons C aim

Whitaker’s final claimis that the trial court

erred by not instructing the jury that, if sentenced to
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life inprisonnent, \Witaker would not be eligible for
parole for 40 years. In Simmons v. South Carolina, 512
U S. 154, 168-69, 171 (1994), the Suprene Court held
that, in states where life without parole is a capital
sentenci ng option, the defendant is entitled to inform
the jury that the alternative to a death sentence is
life without parole. This court has repeatedly refused
to extend Sinmons to require that state courts allow
capital defendants to informthe jury about parole
eligibility where a |life sentence would include a
possibility of parole. See, e.g., Coleman v.
Quarterman, 456 F.3d 537, 544-45 (5th Gr. 2006); Hughes
v. Dretke, 412 F.3d 582, 591-92 (5th Gr. 2005); MIller
v. Johnson, 200 F.3d 274, 290-91 (5th Gr. 2000).
Accordingly, we find that reasonable jurists could not
di spute the district court’s resolution of this claim
and we deny Witaker’s request for a COA
V. Concl usion

For the reasons expl ai ned above, we find that
reasonable jurists could not dispute the district
court’s resolution of Witaker’s clains, and we
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therefore deny Whitaker’s request for a COAin its

entirety.
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