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PER CURI UM : *
Cl evel and Jynes cont ends on appeal that prosecution’s
exercise of its perenptory challenges against six

African-Anerican venire persons violated the principles

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of Batson v. Kentucky, 476 U S. 79 (1986). Specifically,

Jynes points to the striking of two particular African-
American jurors, |Ivy HIl and Genda Price. The
prosecutors asserted several reasons as to both HIll’s
and Price’s exclusion fromthe jury pool.

It is well-settled that the Equal Protection C ause
forbids a prosecutor’'s challenge of potential jurors
sol ely on account of their race. |In determ ning whether
a prosecutor has used a perenptory challenge in violation
of Batson, we nust respect the dictated standard of
review whil e anal yzing the facts under the Batson burden
shifting structure.

St andard of Review

| nperative to our decision in this case is the
applicable standard of review. Where a district court
has “entertained and ruled on a defendant’s notion
charging a Batson violation,...we apply a ‘clearly
erroneous’ or ‘great deference’ standard of review”

US. v. Terrazas-Carrasco, 861 F.2d 93, 94 (5th Gr.

1988). This is the case “since findings in this context

|l argely turn on an evaluation of the credibility or
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deneanor of the attorney who exercises the challenge.”

U.S. v. Bentley-Smith, 2 F.3d 1368, 1373 (5th Gir. 1993).

Anal ysi s

Bat son and its progeny provide a three-step inquiry
for a claimant’s challenge to a perenptory strike based
on race. First, the claimnt nust nake a prima facie
showing that the prosecutor was notivated by race in
exercising the perenptory challenge. Second, the burden
of production! shifts to the prosecutor to cone forth with
a race-neutral explanation for the strike. Third, the
court must determ ne whet her the clainmant has carried his
burden of proving purposeful discrimnation.

The First Step. The claimant nust illustrate that
the totality of the relevant facts gives rise to an

I nference of discrimnatory purpose. Johnson v.

California, 125 S. C. 2410, 2416 (2005). As noted in

Johnson:

(1) a claimant nust show that he belongs to a
cogni zabl e racial group and that the prosecutor has
exerci sed perenptory chall enges to renove co-nenbers
of his race fromthe venire nenbers;

. The ultimate burden of persuasion remains, at all
times, wth the cl ai mant.
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(2) the claimant may rely on the fact that
perenptory chal l enges constitute a jury selection
practice that permts those wth intent to
discrimnate the opportunity to do so; and

(3) the claimnt nust show that these facts and any
ot her relevant circunstances raise an inference
that the prosecutor used that practice to exclude

t he veni renmen on account of race.?

The court should consider all relevant circunstances in
determning whether the prima facie case can be
established including a pattern of strikes against jurors
of a certain race and a party’s statenents and questions

during voir dire. Brown v. Kinney Shoe Corp., 237 F.3d

556, 560 (5th Cir. 2001). However, there is no intent
for “...[t]he first step to be so difficult as to require

the claimant to persuade the judge...that the chall enge

was nore likely than not the product of purposeful
discrimnation.” Johnson, 125 S. . at 2412.

In the case at bar, claimant Jynes has nmade his prim
faci e showing. As an African-Anerican, he is a nenber of
a cogni zabl e racial group, and further, the prosecutors
used all six of their perenptory challenges to renpbve

African-Anericans from the jury pool. That alone is

2 Johnson v. California, 125 S. C. 2410, 2416-17 (2005).
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enough to rai se t he I nference of pur posef ul
di scrim nation.

The Second Step. Once the claimant has satisfied the
showing of a prinma facie case, the burden of production
shifts to the prosecutor to show a race-neutra
expl anation for the strikes against those jurors in the
arguably targeted class. Race-neutral sinply neans

sonet hi ng besi des race. Hernandez v. New York, 111 S. Ct.

1859, 1866 (1991). The prosecutor nust give clear and
reasonably specific explanations of his legitimte

reasons for exercising perenptory challenges, Mller-E

v. Dretke, 125 S. . 2317, 2324 (2005); however, the

expl anati ons need not be persuasive or even plausible at

this step. Purkett v. Elem 115 S. C. 1769, 1771 (1995).

The prosecutor should easily be able to fulfill this
phase because “[u]lnless a discrimnatory intent 1is
I nherent in the prosecutor’s explanation, the reason

offered wll be deened race-neutral.” ld. (citing

Her nandez, 111 S.Ct. at 1866).
In the instant case, the prosecutors gave severa

race-neutral reasons for the strikes. As to HIIl, the
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prosecutors asserted: (1) her nenial job (and inferenti al
poverty); (2) her residence in New Oleans; (3) her
presunptive run-ins wth the police; and (4) her
out spoken manner of speaking. Certainly, the first,
second, and fourth reasons are race-neutral in that they
are sonething besides race. Though the third reason is
presunpt uous, as the prosecutor seens to be inplying that
t hose who work in nenial jobs, are poor, and live in New
Oleans are nore likely to have run-ins with the police,
it is not necessarily a race-based stereotype, i.e., it
could apply just as easily to races other than African-
Ameri cans. As to Price, the prosecutor provides the
foll om ng reasons for the strike: (1) her nenial job; (2)
crime in the |location of her enploynent; (3) her
out spoken nature; (4) her loud, firmvoice; and (5) the
prosecutor’s own “instinct.” All  of these reasons
clearly are “sonething other than race.” Accordingly,
t he prosecutors have survived this phase of the analysis.

The Third Step. The district court judge nust
determ ne whet her the claimant has carried his burden of

provi ng purposeful discrimnation. The ultinmate question



No. 05-30572
-7-

in a Batson challenge is whether the prosecutor’s

justifications are persuasive to the judge. Mller-El v.

Cockrell, 123 S.C. 1029, 1040, (2003). In U.S. V.

Bentley-Smth, 2 F.3d 1368, 1375, (1993), the court

expl ained, “[t]he ultimate inquiry for the judge is not
whet her counsel's reason 1is suspect, or weak, or
irrational, but whether counsel is telling the truth in
his or her assertion that the challenge is not race-
based.” “Credibility can be neasured by, anpbng other
factors, the prosecutor's deneanor; by how reasonabl e, or
how i nprobabl e, the explanations are; and by whether the
proffered rationale has sone basis in accepted trial
strategy.” 1d. at 1040.

In the case at bar, the district judge concl uded t hat
the claimant failed to satisfy this burden. Such a
conclusion is entitled to great weight and deference.
Further, case law wthin this Crcuit supports the
prosecution’s use of enpl oynent, resi dence,
out spokenness, and | oud voice as race-neutral reasons to
allow the strike.

Resi dence, Enpl oynent, |nstinct
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In Lews v. Poole, 114 Fed. Appx. 144 (5th GCr.

2004), an unpublished opinion, this court affirnmed a
district court finding of no Batson violation. In Lews,
def ense counsel stated that the jurors had been struck
because they were from an area of Louisiana that was
notoriously plaintiff-friendly, and because they held
| ower income, traditionally subservient jobs.® Further,
the defense attorney relied on “instinct” as an

explanation for the perenptory strikes. The court
accepted this explanation, noting “the ‘decisions of this

court have made it plain that the process of choosing a
jury may be influenced by the “intuitive assunptions” of

the attorneys.’” |1d. at 145 (citing Bentley-Smth at

1374). As no discrimnatory intent is inherent in
defense counsel's explanation that he relied on

“Instinct,” the explanation nust be deened race-neutral.
Id. (referencing Purkett). Like defense counsel in Lew s,

the prosecution based its decision to strike, in part, on

3 See also, U.S. v. Pofahl, 990 F.2d 1456 (5th Cir. 1993)
where this Court held that the prosecutor’s desire to excl ude
venire persons who earned | ow wages and were not enpl oyed full
time was sufficient.
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H Il and Price's residence in New Ol eans, nenial jobs,
and their own instinct.
Qut spoken and Loud Voi ce:

I n Washi ngton v. Johnson, 90 F. 3d 945, 953 (5th G r.

1996), the court held that the prosecutor’s perception of
a juror as strong-willed and obstinate, anong other

factors, was a legitimte ground for a perenptory strike.

Simlar to the prosecutor in Washington, who found a
prospective juror to be “strong-willed” and “obstinate,”
the prosecutors in the instant case alleged that H Il and
Price seened “outspoken.” They further explained that
Price had a “loud voice.”

The record contains little to no evidence to support
this assertion. However, outspokenness and | oud voices
are not assertions easily gleaned from readi ng words on
paper and are nore easily discernible by presence in the
courtroom Since the district judge was present and
observed these exchanges, we nust give her the requisite
def erence and accept her finding.

Concl usi on
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Though def endant Jynes made his prim facie show ng
of an inference of discrimnatory purpose, as required by
Bat son, the governnent rebutted it with nunerous race-
neutral explanations. The jurisprudence in this Crcuit
all ows acceptance of the reasons asserted. Furt her,
given the high degree of deference to the district court
demanded in the review of a district court’s concl usion
regardi ng a Batson chall enge, the governnent has net its
requi site burden. The district court’s conclusion is

AFFI RVED.
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