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PER CURI AM *
Plaintiff-Appellant Jacqueline Harper appeals the district
court’s order granting Defendant-Appellee Gty of Jackson
Muni ci pal School District’s notion for summary judgnent. For the

follow ng reasons, we AFFIRMthe judgnent of the district court.

Pursuant to 5TH G R R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH CR R
47.5. 4.
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| . FACTUAL AND PROCEDURAL BACKGROUND

During the period of tinme pertinent to her conplaint,
Plaintiff Jacqueline Harper taught at Callaway H gh School
(“Callaway”) in Jackson, M ssissippi. Defendant Fred Casher was
the principal at Callaway. Harper alleges that she suffered
ongoi ng sexual harassnent by Casher at Cal |l away between Decenber
1996, soon after Casher was hired as principal, and February
2001, when she began her lawsuit. Specifically, Harper contends
t hat Casher repeatedly propositioned her for sex, uttered racy
statenents to her, ran his hand up her thigh towards her private
area, licked his tongue at her suggestively, felt her behind, and
even “snatched [her] breast out of [her] dress and stuck it in
his nouth.” Wile Harper related these occurrences to sone of
her col | eagues, neither she nor they reported themto the school
district admnistrators until February 2001.

The Gty of Jackson Muinicipal School District (*School
District”) has had a sexual harassnment policy since 1986. In
1992, its provisions regarding procedure were anended to read:

Step One: Wthin five (5 days of the tine a conpl aint

becones known, the enployee will present the conpl aint

orally to his imedi ate supervisor or the district’s title
| X coordi nator and conplete the “Report of Violation of

Title I X’ form It should be noted that the conpl ai nant

does not have to report the incident to the supervisor

before talking with the Title |I X coordi nator.

Step Two: Wthin 3-5 days the supervisor or conplainant is

to present the conpleted “Report of Violation of Title I X’
formto the designated person in the office of personnel
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servi ces.

The 2000 anmended policy retained alternative avenues for
enpl oyees to nake conpl ai nts.

On February 9, 2001, Harper reported the all eged sexual
harassnment to Dr. Del ores Hopkins, Assistant Superintendent for
the School District. Harper told Hopkins she tolerated Casher’s
behavi or over the years rather than reporting his conduct because
she was intimdated by his position of authority and feared
| osing her job. Harper asserted that she could not report the
sexual harassnent to her supervisor, Casher, since he was the
perpetrator. The School District and Harper relate the rest of
t he exchange between Hopkins and Harper differently. According
to the School District, Hopkins told Harper that Harper could
“bypass” the school district’s sexual harassnent reporting
procedure, which required subm ssion of forns, by sendi ng Hopkins
a witten narrative detailing her conplaint.

According to Harper, Hopkins told her she could *“bypass” the
grievance process due to the nature of her conplaint. Hopkins
also told Harper it would be “hel pful” to Hopkins’ investigation
to have sone witten docunentation of Harper’s conplaint. Harper
believed that she had conplied with the grievance process by
orally conplaining to Hopkins. Harper contends that Hopkins
never instructed her to fill out the “Report of Violation of

Title I X’ form nor to see a Title | X coordi nator. Harper
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bel i eved that Hopkins was acting as the Title | X coordi nator and
woul d file any appropriate forns pursuant to Harper’s oral
conplaint. Hopkins nenorialized the tel ephone conversation in a
meno dated February 21, 2001, writing:

| explained that you coul d bypass the grievance process

given the nature of the conplaint by providing ne a witten

conpilation and/or narrative regarding these instances. To
date, | have not received this information. |t would be
hel pful to have sonme docunentation in pursuing your
conpl ai nts.
Har per believed that the narrative requested by Hopkins was
strictly for Hopkins’ own information. She did not provide the
narrative to Hopkins. On February 12, 2001, Harper conpleted an
i ntake questionnaire for the Equal Enploynment Cpportunity
Comm ssion office in Jackson. She filed a charge and affi davit
with the EECC on March 21, 2001.

On March 29, 2001, JoAnne Nel son Shepherd, the School
District Counsel, tel ephoned Callaway and | eft a nmessage asking
Harper to call her. Unbeknownst to Harper, Shepherd was the
Title | X coordinator, as well. Harper believed Shepherd only to
be the School District’s attorney. She believed there would be a
conflict of interest should Harper confide in Shepherd, and
hence, Harper did not return Shepherd s call.

In response to Harper’s all egations agai nst Casher, the
School District transferred Casher to another school and hired a

new principal for the 2001-2002 school year. In October 2002, the

School District transferred Harper fromCallaway to Hardy M ddl e
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School. The School District explained to Harper that she was
being transferred to better allocate teaching staff since Harper
had the | owest nunber of students in her class conpared to other
teachers in her field. Wen Harper requested to be transferred
back to Call away when a teacher retired, leaving a position in
Harper’s field open, the School District acconmopdated her
request. Harper suffered no reduction of salary or benefits
during her transfer.

I n Novenber 2002, Harper filed a conplaint in the United
States District Court for the Southern District of M ssissipp
under Title VII of the Gvil R ghts Act of 1964. Harper naned
two defendants, the School District and Casher, and asserted two
clains: an allegation that Casher sexually harassed her while
they were both enployed at Callaway and an al |l egation that the
School District retaliated against her for filing an EEOC charge
regarding the all eged harassnent by transferring her to teach at
a mddl e school. She also maintains that she was denied the
opportunity to act tenporarily as an adm nistrator while teaching

at Callaway and was denied a pronotion to assistant principal.

1. SUMVARY JUDGVENT STANDARD
When a district court grants summary judgnent, this court
reviews the determ nation de novo, enploying the sane standards

as the district court. See Urbano v. Continental Airlines, Inc.,
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138 F. 3d 204, 205 (5th G r. 1998). Summary judgnent is
appropriate when, view ng the evidence in the |ight nobst
favorable to the nonnoving party, the record reflects that no
genui ne issue of material fact exists, and the noving party is
entitled to judgnent as a matter of law FED. R CIV. P. 56(c);

Price v. Federal Exp. Corp., 283 F.3d 715, 719 (5th Gr. 2002).

Summary judgnent is mandated where a party fails to establish the
exi stence of an el enent essential to the case and on which the

party has the burden of proof. Celotex Corp. v. Catrett, 477

U S 317, 322 (1986).

I'11. DI SCUSSI ON

A. Sexual Harassnment

Sexual harassnent that is “sufficiently severe or pervasive

‘to alter the conditions of [the victims] enploynent and create

an abusi ve wor ki ng envi ronnment violates Title VII. Meritor

Savi ngs Bank v. Vinson, 477 U S. 57, 67 (1986)(quoting Hensen v.

Cty of Dundee, 682 F.2d 897, 904 (11th Cr. 1982)(brackets in

original). Nevertheless, severe and pervasive sexual harassnent,
by itself, is not enough to inpose liability on the School
District. “Title VIl does not make enpl oyers *al ways
automatically liable for sexual harassnent by their

supervi sors. Faragher v. Cty of Boca Raton, 524 U. S. 775, 792

(1998) (quoting Meritor, 477 U S. at 72).
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An enployer is vicariously |liable for a supervisor’s sexual
har assi ng behavi or of where a tangi ble enploynent action is taken
agai nst the victi menpl oyee by the harassi ng supervisor.

Faragher, 524 U. S. at 807 (1998). Wiere there is no tangible
enpl oynent action, the enployer may avoid liability by raising a
two-pronged affirmati ve defense: “(a) that the enpl oyer exercised
reasonabl e care to prevent and correct pronptly any sexually

har assi ng behavior, and (b) that the plaintiff enployee
unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the enployer or to avoid
harm ot herwi se.” |d.

First, we address the issue of whether or not the alleged
facts, viewed in the light nost favorable to Harper, the non-
nmovi ng party, constitute severe or pervasive sexual harassnent.
Har per argues “that the district court erred in finding as a
matter of |aw that she was not subjected to an objectively
hostile work environnment.” However, the district court correctly
held that Harper’s allegations that Casher subjected her to
sexual propositions, sexual comments, and of fensive physical
contact are sufficient to create a genuine issue of material fact
on whet her she faced sufficiently severe or pervasive sexua
harassnment. W agree that Harper’s allegations create an issue
of fact on whether the harassnent rose to the “severe or

pervasive” |evel
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1. Tangi bl e enpl oynent acti on

Havi ng established that Harper’s allegations constitute
sexual harassnent, we turn to the issue of whether or not Harper
suffered a tangi bl e enpl oynent action inflicted upon her by
Casher. If Harper could show that she suffered a tangible
enpl oynent action by Casher, her supervisor, then the School
District would be vicariously liable to Harper. “A tangible
enpl oynent action constitutes a significant change in enpl oynent
status, such as hiring, firing, failing to pronote, reassignnent
wth significantly different responsibilities, or a decision
causing a significant change in benefits. . . . A tangible
enpl oynent action in nost cases inflicts direct economc harm”

Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 761-62 (1998).

Har per has not shown that Casher inposed upon her any action
that nmay be characterized as a tangi bl e enpl oynent action. The
record does not show that Casher inflicted any significant
adverse changes on Harper’s enploynent. The School District
transferred Casher to another school nore than a year before
Harper’s transfer fromCallaway to Hardy M ddl e School. Wen
Har per was transferred, Callaway had a new principal. Harper has
not offered any evidence |inking Casher to the decision to

transfer Harper. See Casiano v. AT&T Corp., 213 F.3d 278, 284-85

(5th Gr. 2000) (finding no tangi ble enploynent action where an

enpl oyee was deni ed access to a training program because anot her
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manager, not the harassing supervisor, was responsible for the
decision). Further, even if Harper’s transfer could be
attributed to Casher, it did not inflict significant adverse
changes on Harper’s enploynent. During the short duration of her
transfer, Harper retained her salary and benefits. At Hardy
M ddl e School, Harper taught a subject within her teaching
experience. Harper now remains in the School District’s enploy
having returned to Callaway. She has received over $7,000 in
rai ses since she filed her EECC conplaint. Harper’s transfer
cannot be characterized as a significant change in her enpl oynent
status; nor did it inflict direct econom c harm

Har per al so all eges that Casher denied her the opportunity

to tenporarily “fill in” as an assistant principal, thereby
keepi ng her from“a chance to get any [adm nistrative]

experience.” W rejected a simlar claimin Zaffuto v. Gty of

Hammond, 308 F. 3d 485 (5th G r. 2002). There, the plaintiff
police officer asserted that “he was denied the opportunity to be
the acting shift |lieutenant while his supervisor was on
vacation.” |d. at 493 n.8. W held that such a denial “is far
too mnor to constitute an ultimate enploynent action.” 1d. The
i nsufficiency of such a denial is underscored in Harper’s
situation since the record shows that Casher tw ce recomended
Har per for assistant principal positions with the School

District. The decision not to hire Harper for assistant
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princi pal was not Casher’s decision. The School District did not
foll ow Casher’s recommendati ons and deni ed Harper the pronotions
w t hout know ng about the alleged sexual harassnent. See
Casiano, 213 F.3d at 284-85 (finding no tangi bl e enpl oynent
action where an enpl oyee was denied access to a training program
because anot her nmanager, not the harassing supervisor, was
responsi ble for the decision).

Viewing the facts in a |ight nost favorable to Harper, we
see nothing in Harper’s evidence nor anything in the record
supporting an inference that Casher took a tangi bl e enpl oynent
action against Harper. W agree with the district court and
conclude the School District is not automatically liable to

Har per and may assert the Faragher/Ellerth affirmative defense.

2. The Faragher/Ellerth affirmati ve def ense

In the absence of a tangible enploynent action, summary
judgnent is appropriate if the School District establishes the
t wo- pronged defense outlined above. Harper fails to address the
rest of the enployer liability analysis and does not rebut the
School District’s affirmative defense.

a. Did the School District Take Reasonable Care in Preventing and

Pronptly Correcting Sexually Harassing Behavi or?

The School District adopted sexual harassnent policies in
1986 and updated themin 1992 and 2000. The School District
trained Casher on its sexual harassnent policy and sent him

updates. It also investigated a previous, anonynous sexual
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harassnent all egati on agai nst Casher in a tinely manner, but
coul d not corroborate the allegation.

Har per’ s annual enploynment contracts explicitly nmade her
enpl oynent subject to the School District’s sexual harassnent
policies. The record shows that the School District inforned
Harper that the policies were available in the District
Superintendent’s office. The policies were also available in the
principal’s office and the library. The policy provided that an
enpl oyee may bypass a harassi ng supervi sor and conpl ai n about
sexual harassnent to the District’s Title | X coordinator. Harper
admtted in her deposition that she was aware that the School
District had a sexual harassnment policy and conceded that she did
not pay nuch attention to the policy before January 2001.

Once Harper infornmed Hopkins about the alleged sexual
harassnent by Casher, Hopkins gave Harper the option to bypass
submtting the fornms required by the policy by sending Hopkins a
witten narrative of her conplaint. Harper did not send Hopkins
any narrative. |Instead, she filed an EEOC charge. Despite not
havi ng heard from Harper, Hopkins investigated Harper’s
all egations. Upon receiving the EEOCC charge, School District
Counsel Shepherd attenpted to interview Harper, but Harper did
not respond to her tel ephone nessages. Wiile there is contention
anong the parties as to the characterization of Hopkin's request

for Harper’s narrative, and a question as to whether Shepard was



No. 05-60232
-12-

properly identified as the Title I X coordinator, the fact remains
that Harper did not conply with their requests. |n addition,
despite not having corroborated Harper’s allegations through its
i nvestigation, the School District reassigned Casher to another
school prior to the start of the new school year and hired a new
principal at Callaway where Harper continued to teach.

These facts indicate the School District’s sexual harassnent
policy and response to Harper’s conplaint were “both reasonabl e

and vigorous.” Scrivner v. Socorro Indep. Sch. Dist., 169 F.3d

969 (5th G r. 1999)(holding that school district’s anti -
discrimnation policy, swft response to harassnent conpl aints,
and acceptance of harasser’s resignation was sufficient to
establish the first prong of an affirmative defense); see al so
Casiano, 213 F.3d at 286-87 (finding that an enployee’'s admtted
know edge of enployer’s policy prohibition sexual harassnent and
conpl ai nt procedure and enpl oyer’s pronpt investigation of
conpl ai nt showed that the enployer “exercised reasonable care to
prevent, and if not prevented, to correct pronptly any sexually
har assi ng behavi or by supervisory personnel”).

b. Did Harper Unreasonably Fail to Take Advantage of the School
District’s Preventive or Corrective Opportunities?

The second prong of the Faragher/Ellerth defense effectuates

a “policy inported fromthe general theory of damages that a
victimhas a duty ‘to use such neans as are reasonabl e under the

circunstances to avoid or mnim ze the damages’ that result from
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violations of the statute.” Faragher, 524 U S. at 806 (quoting
Ford Motor Co. v. EECC, 458 U.S. 219, 231 n.15 (1982)). “[While

proof that an enployee failed to fulfill the . . . obligation of
reasonable care to avoid harmis not limted to show ng an
unreasonabl e failure to use any conpl aint procedure provi ded by
the enpl oyer, a denonstration of such failure will normally
suffice to satisfy the enployer’s burden under the second el enent
of the defense.” |1d. at 807-08.

In this case, accepting Ms. Harper’s testinony as true for
pur poses of summary judgnent, the |ower court properly held that
her own admtted failure to invoke pronptly the School District’s
conpl ai nt process all owed Casher to continue the harassnent over
the years. Although Harper knew that Casher’s all eged conduct
violated the School District’s sexual harassnent policy and knew
that she could conplain to the School District to have his
conduct stopped, she did not do so for over six years. Once she
did conplain, Harper failed to cooperate with the School
District’s investigation. She did not provide Shepherd with a
narrative, nor did she return the School District Counsel’s phone
cal | .

These facts show that Harper unreasonably failed to take
advant age of the preventive and corrective neasures nade
avai l abl e by the School District. Casiano, 213 F. 3d at 287

(finding enpl oyee “unreasonably failed to take advantage of any
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preventive or corrective opportunities” because, even though “he
suffered at least fifteen propositions [over a four nonth period,
he] never reported any of the incidents until nonths after the
| ast of thent); Scrivner, 169 F.3d at 971 (finding enpl oyee
“failed to reasonably avail herself of [the school district’s]
preventative and corrective sexual harassnent policies” because,
“[fl]romthe sumer of 1995 to March 1996, [she] never conpl ai ned
about [her principal’s] increasingly offensive behavior”).

Har per’ s expl anation that she was too intimdated to report
t he sexual harassnent is insufficient to show that her failure to

conpl ain and cooperate were reasonable. In Young v. RR

Morrison and Son, Inc., 159 F. Supp. 2d 921 (N.D. Mss. 2000),

the court explained why Harper’s subjective fears of reprisal do
not defeat the School District’s affirmative defense:

All harassnment victins risk retaliation when they conpl ai n.
For Title VII to be properly facilitated, the reasons for
not conpl ai ni ng about harassnent shoul d be substantial and
based upon objective evidence that sone significant
retaliation will take place. For exanple, a plaintiff may
bring forward evi dence of prior unresponsive action by the
conpany or nmanagnent to actual conplaints. Here, there was
no evidence that [the harasser] had ever taken any adverse
t angi bl e enpl oynent acti on agai nst conpl ai ni ng enpl oyees .

ld. at 927 (citation and quotation marks omtted). Harper failed
to substantiate her fears. Viewng the evidence in the |ight
nmost favorable to Harper and drawing all reasonable inferences in

her favor does not save her argunent. The School District tw ce

i nvestigated all egati ons of sexual harassnent perpetrated by
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Casher. Despite not having corroborated Harper’s all egations,
the School District chose to transfer Casher.
Thus, we agree with the district court determ nation that

the School District is entitled to the Faragher/Ellerth

affirmati ve def ense.

B. Retaliation

To establish a prima facie case for retaliation, a plaintiff
must show that (1) she engaged in “protected activity,” (2) she
suffered an adverse enploynent action as a result of partaking in
the protected activity, and (3) there was a “causal |ink” between

the protected activity and the adverse enpl oynent action. Ackel

v. Nat’l Commr’ns, Inc., 339 F.3d 376, 385 (5th Gr. 2003). Once
the show ng is made, the burden shifts to the defendant, who nust
produce a nondi scrimnatory reason for the adverse enpl oynent

action. Shirley v. Chrysler First, Inc., 970 F.2d 39, 42 (5th

Cr. 1992). The plaintiff may rebut by showi ng that the reason
provi ded by the defendant for taking the adverse enpl oynent
action is pretextual. [|d.

Har per argues that the district court inproperly granted
summary judgnent in favor of the School District on her
retaliation claim According to Harper, she established a prim
facie case for retaliation. Harper alleges that the School
District retaliated against her for making an EEOC conpl ai nt by

transferring her m d-senester to another school.
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It is undisputed that Harper engaged in protected activity
when she filed a conplaint with the EEOCC. At issue are the
second and third prongs of the test. The district court held
that Harper failed to satisfy the second and third el enents of
her prima facie case because she did not suffer an adverse
enpl oynent action and there was no causal |ink between the
chal | enged enpl oynent action and her protected activity. |If
Harper failed to establish either of these elenents, summary
judgnent is appropriate.

1. Adverse Enpl oynent Action

Har per contends that she suffered an adverse enpl oynent
action when the School District transferred her from Call away to
Hardy M ddl e School in October 2002. However, Harper’s
characterization of her md-senester transfer to another school
as an adverse enploynent action is msplaced. It is well settled
that the Fifth Grcuit takes a “narrow view of what constitutes

an adverse enploynent action.” Breaux v. Gty of Garland, 205

F.3d 150, 157 (5th Gr. 2000). That is, adverse enpl oynent
actions include only ultinmte enpl oynent decisions such as
hiring, granting |eave, discharging, pronoting, or conpensating.

Geen v. Admirs of Tulane Educ. Fund, 284 F.3d 643, 657 (5th Cr.

2002) .
Under this framework, Harper did not suffer any adverse

enpl oynent action while enployed at Callaway. Harper’s transfer
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does not anpunt to an ultimte enploynent decision. Wile
transfers m ght be considered adverse enploynent actions if they

are punitive, see Pierce v. Texas Dep’'t of Crimnal Justice,

Inst’al Div., 37 F.3d 1146, 1149 (5th Cr. 1994), or if they

coul d be consi dered denotions, see dick v. Copeland, 970 F. 2d

106, 110 (5th G r. 1992), Harper provides no evidence that her
transfer to Hardy M ddle School is either punitive or denotive.
To the contrary, Harper’s transfer was pursuant to her contract;
her contract for enploynment with the School District provides
“[t] hat the enpl oyee agrees to reassignnent during the school
termto any area for which a valid certificate is held.” Harper
found her transfer undesirable, but, “[u]ndesirable work

assi gnnents are not adverse enploynent actions.” Southard v.

Texas Bd. of CGrimnal Justice, 114 F.3d 539, 555 (5th Gr. 1997).

As of her appeal, Harper still taught at Callaway. See

Dorsett v. Bd. of Tr. for State Colls. and Univs., 940 F.2d 121,

123 (5th Cr. 1991). She has been increasingly conpensated as a
teacher; in the wake of filing her EECC claim and prior to her
transfer, Harper received two raises totaling $3,929. Since
filing her EECC claim she has received over $7,000 in raises.
Har per’ s continued enpl oynent at Callaway and her receiving

annual raises does not constitute retaliation. See Gizzle v.

Travelers Health Network, Inc., 14 F. 3d 261, 267-68 (5th Gr

1994) .
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Thus, we agree with the district court that Harper has
failed to establish a prima facie case showi ng that her transfer
anounted to an adverse enpl oynent action

2. Causal Connection

Even if Harper’s transfer could be characterized as an
adverse enpl oynent action, Harper fails to prove that a causal
link exists between the filing of her EEOC conpl aint and her
transfer. She does not raise a factual dispute as to the School
District’s nondiscrimnatory explanation for her transfer from

Callaway to Hardy M ddl e School. See Swanson v. Gen. Servs.

Adm n., 110 F.3d 1180, 1188-89 (5th GCr. 1997). Har per nmnust
show that but for the protected activity, she would not have been
transferred.

Har per offers no evidence that suggests that her EEOC charge
and her transfer are causally linked. W have said, that “the
mere fact that sonme adverse action is taken after an enpl oyee
engages in sone protected activity will not always be enough for
a prima facie case.” Swanson, 110 F.3d at 1188 n.3. Yet,

Har per’ s proof supporting a causal |ink between her filing her
EECC conpl ai nt and her transfer rests solely on the fact that the
transfer happened.

Harper’s transfer occurred nore than ei ghteen nonths after
Har per made her EEOC conplaint. “Although this |apse of tine is,

by itself, insufficient to prove there was no retaliation, in the
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context of this case it does not support an inference of
retaliation, and rather, suggests that a retaliatory notive was

highly unlikely.” Gizzle, 14 F.3d at 268; see also dark

County Sch. Dist. v. Breeden, 532 U S 268, 273 (5th Gr. 2001)

(stating that adverse action taken 20 nonths after an enpl oyee
filed an EEOC charge denonstrated “no causality at all”). This
unli kelihood is further supported by the fact that the School
District reassigned Casher as a result of Harper’s EEQCC
conplaint. During sumrer 2001, the School District transferred
Casher to anot her school and assigned a new principal to Callaway
begi nning with the 2001- 2002 school year.

Furthernore, the School District showed that rather than
being retaliatory, the decision to transfer Harper stemmed from
an i ndependent, nondiscrimnatory reason. In Qctober 2002, the
School District’s Deputy Superintendent infornmed the new
principal at Callaway that Harper woul d be reassigned to Hardy
M ddl e School because plaintiff had the fewest nunber of students
in her class conpared to the other teachers in her field at
Cal l away. The “adm nistrative reassignnment” was unacconpani ed by
any change in Harper’s pay, benefits, or other conditions of
enpl oynent. Harper fails to show that the School District’s
reason for her transfer is pretextual.

In addition, Harper remained at the position to which she

was transferred for only a few nonths. |In January 2003 Har per
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returned to Call away when she | earned that a teaching position
was available to replace a retiring teacher. The School District
accommodat ed her request to fill the vacant position at Call away.
For these reasons, we agree with the district court that
Harper has failed to establish a prina facie case on the third

prong of the test for retaliation.

' V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.



