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PER CURI AM °

H gbee Conpany d/b/a Dillard s (“the Conpany” or
“Dllard s”) and Wlliam Carr (collectively, “Defendants”) appeal
the district court’s denial of their notion to conpel
arbitration. W reverse and renmand.

| .
Vera Carson began working at Dillard s as a sal es associ ate

in 1993 and was eventually pronoted to the position of assistant

"Pursuant to 5TH G RaUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



sal es manager. She was still working in that position when in
2001, the Conpany adopted an arbitration policy for enploynent-
related disputes. That year, the Conpany held a nanagenent
meeting to discuss the policy. Carson attended.

During the 2001 neeting, the store manager, WIlliam Carr,
showed the attendees two docunents related to the Conpany’s new
arbitration policy: the Rules of Arbitration and an
acknowl edgnent form The acknow edgnent form was | abel ed
“Acknow edgnent of Receipt of Rules of Arbitration.” It
descri bed the purposes of the arbitration policy and contai ned
the foll ow ng notice provision:

Effective immediately, all enployees (as hereinafter

defined) of Dillard’s, Inc., its affiliates, subsidiaries

and Limted Liability Partnerships (the “Conpany”) shall
be subject to the RULES OF ARBI TRATION (the “Rules”)
descri bed bel ow. Enpl oyees are deened to have agreed to
the provisions of the Rules by virtue of accepting
enpl oynent with the conpany and/ or conti nui ng enpl oynent

therew t h.

(Enphasi s added). Below the notice provision was a space for
both the Conpany enpl oyee’s signature as well as that of a
Conpany representative. The notice provision was printed in the
sane font size, but different font style, as the rest of the
acknow edgnment form!t

Carson continued her enploynent with Dillard s after the

Rul es of Arbitration were inplenmented. During this tine, she

! The notice provision was in roman type; the rest of the
acknow edgnent formwas italicized.
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dealt wth the acknow edgnent formon a daily basis. A copy of
the formwas on display in the Conpany’s personnel office. In
addition, Carson assisted Dillard s in obtaining signatures on
t he acknow edgnent form from other enpl oyees and si gned several
forms herself as a wtness to other signatures.

Nevert hel ess, Carson testified that she could not renenber
whet her she signed the acknow edgnent form However, she did not
refuse to sign the formeither verbally or in witing.? Carson
al so clains she was told that the arbitration policy would be
optional for enployees in managenent positions.

In March 2002, Carson applied for and was denied the
position of assistant store nmanager. The followi ng nonth, she
brought suit against the Conpany and Carr, alleging clainms of sex
and race discrimnation.

The Defendants filed a notion to conpel arbitration, which
the district court denied. The Defendants tinely appeal ed.

1.

We review the denial of a notion to conpel arbitration de
novo. Freudensprung v. O fshore Technical Servs., Inc., 379 F.3d
327, 337 (5th Cr. 2004). \Were, as here, the issue is whether
the parties have a valid and enforceabl e agreenent to arbitrate,

courts apply the contract |aw of the state governing the

2 Some enpl oyees did refuse to sign the acknow edgnent form
Those enpl oyees were not term nated, nor is there any evidence
that they suffered adverse enploynent-rel ated consequences for
their failure to sign



agreenent. Wash. Mut. Fin. Goup, LLC v. Bailey, 364 F.3d 260,
264 (5th Cir. 2004).® M ssissippi contract |aw applies here.*

Carson raises three issues on appeal: First, she clains that
she did not assent to arbitration. Second, she clains that if an
agreenent to arbitrate does exist, that agreenent is
unconscionable. Finally, Carson clains that any agreenent to
arbitrate was procured by fraudul ent inducenent. W w | address
each argunent in turn

A

Arbitration nust proceed by agreenent: “[Alrbitrationis a
matter of contract and a party cannot be required to submt to
arbitration any dispute which he has not agreed so to submt.”
May v. Higbee Co., 372 F.3d 757, 763 (5th Cr. 2004) (quoting
AT&T Techs., Inc. v. Comruni cations Wrkers of Am, 475 U S. 643,
648 (1986)). Carson’s first argunent is that no agreenent to
arbitrate exists in this case. Specifically, she makes two

clainms: First, Carson argues that “there are no actions which

% See also 9 U.S.C. 8 2 (stating that arbitration agreenents
are enforceabl e “save upon such grounds as exist at law or in
equity for the revocation of any contract”); Doctor’s Assocs.,
Inc. v. Casarotto, 517 U. S. 681, 687 (1996) (“[Qenerally
applicable [state-law] contract defenses, such as fraud, duress,
or unconscionability, nmay be applied to invalidate arbitration
agreenents w thout contravening 8 2.7).

* Both Carson and Carr are citizens of M ssissippi, and
M ssissippi is the site of the controversy. See Boardnman v.
United Servs. Auto. Ass’'n, 470 So. 2d 1024, 1031 (M ss. 1985)
(expl aining that M ssissippi follows the “center of gravity”
approach to choice-of -l aw i ssues).
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indicate that [she] intended to be bound by the arbitration
agreenent”; that is, there was no witten acceptance of the
arbitration policy, nor was her continued enploynent with
Dillard s enough to nmanifest assent. Second, Carson argues that
even if she had signed the acknow edgnent form it is an
anbi guous docunent, and thus parol evidence may be introduced to
clarify its neaning. According to Carson, she was told that the
arbitration policy would be optional for nmanagenent enpl oyees.
Thus, she argues, her continued enpl oynent did not constitute
acceptance of the contract.

We nust reject both of these clains in |ight of May v.
H gbee Conpany, 372 F.3d 757 (5th Gr. 2004), issued shortly
before the district court ruled in this case.® That case is
i ndi stinguishable: it involved the sane defendants, the sane
arbitration policy and acknow edgnent form and a plaintiff
simlarly situated to Carson.

In May, a panel of this court rejected the sane argunent
that Carson makes here. My, 372 F.3d at 764. First, the court

hel d that the acknow edgnent form was not anbi guous, expl aining,

Properly construed, . . . the Acknow edgnent Form and
May’ s signature thereon did not by thensel ves constitute
May’s  assent to arbitration. By signing the

Acknow edgnent Form May indicated that she had received

®> See also Marino v. Dillard's, Inc., 413 F.3d 530, 533 (5th
Cir. 2005) (“As in May, the Acknow edgnent Form here is clear in
advising Marino . . . of the neans of consent, i.e., Marino' s
continued enploynent with Dillard s.”).
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the Rules, but the signature did not all by itself bind

May to the arbitration program Rather, May becane bound

t hrough her subsequent conduct, for the Acknow edgnent

Form unanbi guously notified May that “[e]nployees are

deened to have agreed to the provisions of the Rules by

virtue of . . . continuing enploynent [with Dillard s].”

ld. (second ellipsis in original). Thus, the court explained,

t he acknow edgnent form “notified May of how she woul d mani f est
her assent to be bound”—by her continued enploynent. |[d.

Furt hernore, May undi sputedly continued her enploynent with
Dillard s, manifesting her assent to be bound by the Rul es of
Arbitration. 1d. Therefore, the court held, the district court
had erred in | ooking to parol evidence “to vary the terns of the
unanmbi guous witings that were before it.” 1d.

The May court also noted that “M ssissippi courts have | ong
held that a party’s conduct nay manifest assent to an agreenent.”®
And even though there was no M ssissippi case specifically
addr essi ng conti nued enploynent in the context of arbitration
agreenents,’ the May court “[saw] no reason to think that the
M ssi ssippi courts would reject the general rule when it cones to

this particular species of assent-manifesting conduct.” |d. at

765. To buttress that conclusion, the May court pointed out that

® May, 372 F.3d at 764 (citing Edwards v. Wirster G| Co.,
688 So. 2d 772, 775 (M ss. 1997); Msso v. Nat’| Bank of
Comrerce, 95 So. 2d 124 (M ss. 1957)).

" Qur nore recent research continues to reveal no
M ssi ssi ppi case addressi ng continued enpl oynent in the context
of arbitration agreenents.



many ot her courts had “held under the |law of various states that
a party may nani fest assent through continued enpl oynent.”®
Because t he acknow edgnent form was not anbi guous and My
assented to the Rules of Arbitration through her continued
enpl oynent, this court reversed the district court’s denial of
the Conpany’s notion to conpel arbitration. |I|d. at 765.

Carson attenpts to distinguish May by pointing out that the
plaintiff in that case admtted to having signed the
acknow edgnent form That fact, however was irrelevant to the
court’s decision in May: it was May' s conti nued enpl oynent —not
her signature—that mani fested her assent to be bound by the
arbitration policy. 1d. at 764. Thus, the factual difference
between this case and May changes nothing. Carson, |ike My,
mani f ested her assent to arbitration by continuing her enpl oynent
wth Dillard’s. Her first argunent is rejected.

B

Carson next argues that the arbitration agreenent is
unconsci onabl e and therefore invalid. M ssissippi courts
recogni ze two types of unconscionability: procedural and

substantive. East Ford, Inc. v. Taylor, 826 So. 2d 709, 714

8 May, 372 F.3d at 765 (citing Gutman v. Baldwin Corp., No.
Cv. A02-Cv-7971, 2002 W. 32107938, at *4 (E.D. Pa. Nov. 22,
2002); Lang v. Burlington NN R R Co., 835 F. Supp. 1104, 1105-06
(D. Mnn. 1993); Baptist Health Sys., Inc. v. Mack, 860 So. 2d
1265, 1273-74 (Ala. 2003); In re Haliburton Co., 80 S. W3d 566,
568-69 (Tex. 2002); Asnus v. Pac. Bell, 999 P.2d 71, 79 (Cal.
2002)).



(Mss. 2002). Carson argues both types of unconscionability
her e.
1

Carson may prove that the agreenent to arbitrate is
procedural |l y unconsci onabl e by show ng “a | ack of know edge, | ack
of voluntariness, inconspicuous print, the use of conplex
| egal i stic | anguage, disparity in sophistication or bargaining
power of the parties and/or a lack of opportunity to study the
contract and inquire about the contract terns.” East Ford, 826
So. 2d at 714 (internal quotation marks omtted). She has not
done so.

Carson’s procedural unconscionability argunents can be
summari zed as follows: Carson did not voluntarily enter into the
arbitration agreenent because it was a contract of adhesion,
unilaterally inposed on her by the Conpany; the provision of the
acknow edgnent formnotifying the enpl oyee that conti nued
enpl oynent woul d constitute acceptance of the arbitration
contract was “an inconspicuous statenent within the docunent[] in
| egalistic |anguage”; there was a “lack of know edge” by Carson
of the contract terns because she did not have “the | east
opportunity to discuss or negotiate the . . . policy’s
provisions”; and there was a disparity in bargaining power
bet ween Carson and the Conpany.

Carson principally relies on East Ford, Inc. v. Taylor, 826



So. 2d 709 (M ss. 2002), to support these argunents. In that
case, Taylor filed suit against East Ford, alleging that East
Ford had sold hima used truck that was represented to him as
new. 1d. at 711. Wen he bought the vehicle, Taylor signed a
purchase agreenent that contained an arbitration clause. |[d.
After Taylor filed suit, East Ford noved to conpel arbitration
based on the contract clause. |1d. The trial court found the
arbitration agreenent to be unconscionable, and the M ssissipp
Suprene Court affirmed. Id.

The East Ford court held that the arbitration clause at
issue in that case was procedurally unconsci onabl e because Tayl or
was not told of the arbitration provision before signing the
contract; the font size of the provision was one-third the size
of other terns of the contract; and the arbitration provision was
not underlined or enphasized and did not otherw se alert the
reader to its inportance. 1d. at 714-17. The facts of this case
are not conparabl e.

Here, Carson undoubtedly knew of the arbitration policy: she
attended the 2001 neeting where Carr introduced the policy to
Conpany enpl oyees; a copy of the acknow edgnent form was on
di splay in the Conpany personnel office; and Carson assisted
Dillard s in obtaining signed acknow edgnent forns from ot her
enpl oyees, even signing several forns herself as a w tness.

Moreover, the arbitration agreenent in the acknow edgnent formis



the entire contract. |In East Ford, by contrast, the arbitration
agreenent was just one provision of a contract for the sale of an
autonobile. Here, the notice provision was in the sane font size
as the rest of the acknow edgnent formand in a different font
type; there, the arbitration provision was obscured. Finally, as
the East Ford court recogni zed, this court has previously held
that contracts of adhesion are not automatically void. Id. at
716 (citing Hughes Training, Inc. v. Cook, 254 F.3d 588, 593 (5th
Cir. 2001)). East Ford is distinguishable. The arbitration
agreenent is not procedurally unconscionabl e.

2.

Carson also argues that the arbitration agreenent is
subst antively unconsci onabl e. Substantive unconscionability may
be proven by showing that the terns of the arbitration agreenent
are oppressive. FEast Ford, 826 So. 2d at 714. “Substantively
unconsci onabl e cl auses have been held to include waiver of choice
of forum and wai ver of certain remedies.” Id.

Carson again relies on East Ford to nmake her substantive
unconscionability argunent. The court did not reach the issue of
substantive unconscionability in that case, id. at 717, but
suggested in a later case that the terns of the East Ford
provi sion m ght have i ndeed been substantively unconsci onabl e,
see Russell v. Performance Toyota, Inc., 826 So. 2d 719, 726 n.1

(M ss. 2002) (distinguishing East Ford fromthe case before the
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court).

The contract provision at issue in East Ford all owed East
Ford to unilaterally rescind the arbitration agreenent, while
Taylor could only rescind the agreenent if his Lenon Law rights
were inplicated. East Ford, 826 So. 2d at 715; Russell, 826 So.
2d at 726 n.1. Carson argues that the Conpany’s arbitration
agreenent i s substantively unconsci onabl e because it suffers from
the sanme defect as the provision in East Ford. Specifically, she
clains that under the Rules of Arbitration, “nearly al
concei vabl e enpl oyee rights to a judicial forumare waived,”
whil e the Conpany is permtted to seek judicial relief in cases
i nvol ving unfair conpetition, the use or disclosure of trade
secrets or confidential information, and potential crimnal
cl ai ns.

Thi s argunent ignores the record evidence show ng that many
enpl oyee clains are, in fact, not covered by the agreenent. For
exanpl e, clains under ERI SA, wage cl ains not brought under a
statute or ordinance, and clains precluded fromarbitration under
the National Labor Relations Act may be brought in a judicial
forum Under the agreenent at issue here, both the Conpany and
the enpl oyee retain the right to a judicial forumin certain
i nstances; thus, this agreenent is wholly unlike that in East
Ford, where East Ford could unilaterally rescind the agreenent in

any circunstance. The agreenent here is not substantively

11



unconsci onabl e.
C.

Finally, Carson argues that she was fraudul ently induced to
enter into the arbitration agreenent. Carson failed to raise
this argunment before the district court; therefore, we wll not
consider it here. See, e.g., Alford v. Dean Wtter Reynol ds,
Inc., 975 F.2d 1161, 1163 (5th Gr. 1992) (refusing the consider
a fraudul ent inducenent claimraised for the first tine on
appeal ).

L1l

For the foregoing reasons, the district court erred in
denyi ng the Conpany’s notion to conpel arbitration. The judgnent
is reversed.

REVERSED and REMANDED
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