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PER CURI AM *
This court affirmed the sentence of Javier Garcia-Vargas.

See United States v. Garcia-Vargas, No. 04-40446, 115 Fed. Appx.

288 (5th Gr. Dec. 17, 2004). The Suprene Court vacated and

remanded for further consideration in light of United States v.

Booker, 125 S. Ct. 738 (2005). W requested and received

suppl enental letter briefs addressing the inpact of Booker.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Garcia contends that the district court’s application of a
sent enci ng gui del i nes enhancenent based on the court’s finding
that Garcia’ s unlawful weapons possession occurred in connection
with felony possession of marijuana violated the Sixth Arendnent.
He concedes that such argunent is raised for the first tine on

appeal and is reviewable for plain error only. See United States

v. Mares, 402 F.3d 511, 520-21 (5th Cr. 2005), petition for

cert. filed (U S. Mar. 31, 2005) (No. 04-9517).

As Garcia admts, the district court nade no statenents
indicating that it would have inposed a | ower sentence under an
advi sory guidelines regine. Accordingly, although the district
court’s enhancenent of Garcia' s sentence constitutes error that
is plain, i.e., obvious, Garcia cannot denonstrate that the error
affected his substantial rights. See id. at 521-22.

Garcia correctly acknow edges that this court has rejected
the argunent that a Booker error is a structural error or that

such error is presuned to be prejudicial. See United States v.

Martinez-Lugo, 411 F.3d 597, 611 (5th G r. 2005). He |likew se

concedes that our precedent forecloses his contention that
application of Booker’'s renedial opinion to himviolates the Ex

Post Facto C ause. See United States v. Scroqqgins, 411 F.3d 572,

577 (5th Gr. 2005). He raises these argunents to preserve them
for further review. Garcia s reliance on the plain error

analysis set forth in United States v. Dazey, 403 F.3d 1147 (10th

Cr. 2005), is unavailing in light of Mares.
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Because nothing in the Suprenme Court’s Booker deci sion
requires us to change our prior affirmance in this case, we
reinstate our judgnent affirmng Garcia's conviction and
sent ence.

AFFI RVED.



