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PER CURI AM *

Janes Dwayne W1 son appeals his jury conviction and sentence
for discharging a pollutant without a permt and aiding and
abetting. See 33 U.S.C. 88 1319(c)(2)(A), 1311(a); 18 U.S.C.

8§ 2(a). WIlson argues first that the district court erred in
admtting a Governnent exhibit and expert testinony from Jason
Bowen, a witness not qualified as an expert. Bowen, a civil

envi ronnent al engi neer, used the Hazardous Categorization System

comonly referred to as the Haz-Cat, to categorize the substances

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that WIson was convicted of discharging. Bowen testified that
t he di scharged substance was a pollutant. While not a chem st,
Bowen’ s testinony denonstrated that he was well-versed in the
operati on and net hodol ogy of the Haz-Cat. |In |ight of the
uncontested testinony at trial regarding the contents of the
drunms from which the pollutant was di scharged, WI son has not
shown that Bowen’'s testinony was unreliable or irrelevant. See

Vogler v. Blacknore, 352 F.3d 150, 154 (5th Cr. 2003). Any

error in admtting Bowen's testinony was harm ess, given that
others testified that the barrels (1) contai ned garbage, (2) were
open when | oaded onto the truck headed for the dunp site, and (3)
were dunped into G easy Creek. See 33 U S.C. § 1362(6).

The of fense of conviction required proof that WIson
“knowi ngly” discharged a pollutant (or caused one to be
di scharged) without a permt. 33 U S . C § 1311, 1319(c)(2)(A);
18 U S.C. §8 2(a). WIson argues that the “deliberate ignorance”
jury instruction was error because there was insufficient
evidence to indicate that he was aware of a high probability of
illegal conduct. He also contends that there was insufficient
evi dence to support the guilty know edge el enent of his
conviction. Trial testinony established that Wlson hired his
cousin, Tony Moreland, to dispose of the druns containing the
pollutant. Moreland testified that WIson asked hi mwhat he was
going to do with the barrels, but before he could answer, W] son

said, “I don’'t want to know.” Environnental Protection Agency
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Speci al Agent Green testified that Wlson admtted that he did
not know where Morel and was taking the druns but “indicated that
he had know edge they were going to be disposed of illegally or
dunped sonewhere.” Gven WIlson' s defense of lack of guilty
know edge, the facts adduced at trial fall squarely within
“del i berate ignorance” territory. Wen viewed in the |Iight nost
favorable to the Governnent, the evidence clearly raised the
inference that Wl son was aware of a high probability of the
crimnal activity to be carried out by his coconspirator and that
he purposely contrived to avoid learning of the illegal conduct.
The district court did not abuse its discretion in giving the

del i berate ignorance instruction to the jury. See United States

V. Newell, 315 F. 3d 510, 528 (5th G r. 2002). Furthernore, the
evi dence was sufficient to support the jury's finding that WI son
was crimnally responsi ble for Mireland s actions, having

W llfully associated hinself with the crimnal venture. See 18

US C 8 2(a); United States v. Vasquez 953 F. 2d 176, 183 (5th

Cr. 1992).
Wlson’s final argunent is that the district court erred in
using relevant conduct to cal culate his sentence under the

guidelines. He challenges, inter alia, the guideline used to

cal cul ate his base offense | evel because it applied to offenses
i nvol vi ng “hazardous” substances rather than nere “pollutants.”

See U S.S.G 88 2Q1.2, 2QL.3; United States v. Col df aden, 959

F.2d 1324, 1329 (5th Cr. 1992). The Governnent concedes that
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Wl son’s argunent has nerit because the district court based its
sel ection of the applicable guideline section on facts outside of
the allegations contained in the superseding indictnment. Under
the applicable harm ess error analysis, the Governnent cannot
show “beyond a reasonabl e doubt that the Sixth Amendnent Booker
error did not affect the sentence that the defendant received.”

See United States v. Pineiro, 410 F.3d 282, 284 & n.4, 286-87

(5th Gr. 2005). Accordingly, WIlson’s sentence is VACATED, and
this case is REMANDED for resentencing.

CONVI CTI ON AFFI RVED; SENTENCE VACATED AND REMANDED FOR
RESENTENCI NG



