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PER CURI AM *

Mari o Ri os- Dom nguez appeals the 37-nonth sentence inposed
by the district court following his guilty-plea conviction for
being an alien found illegally in the United States after
deportation follow ng conviction of an aggravated felony, in
violation of 8 U S.C. § 1326. The Covernnent seeks to enforce
t he wai ver-of -appeal provision in R os-Dom nguez’s pl ea

agreenent. R os-Dom nguez waived, inter alia, “the right to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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appeal the sentence inposed or the manner in which it was

determ ned,” except for a sentence above the statutory nmaxi num or
an upward departure fromthe applicable sentencing guidelines
range. Ri os-Dom nguez contends that this waiver provision is not
enf orceabl e because, at his rearraignnent, the magistrate judge
incorrectly told himthat he retained the right to appeal *any
illegal sentence.” Because the magistrate judge’s statenent
regardi ng the paraneters of the reserved right to appeal

i naccurately described the wai ver provision, R os-Dom nguez’s

wai ver cannot be deenmed knowi ng and voluntary with respect to
“any illegal sentence.” See FED. R CRM P. 11(b)(1)(N); United

States v. Robinson, 187 F.3d 516, 517 (5th Cr. 1999).

For the first tinme on appeal, Ri os-Dom nguez argues that the
“felony” and “aggravated fel ony” provisions of 8 U S.C. 8§ 1326(Db)

are unconstitutional in light of Apprendi v. New Jersey, 530 U S.

466 (2000). This argunent is foreclosed by A nendarez-Torres V.

United States, 523 U S. 224 (1998). See United States v. Dabeit,

231 F. 3d 979, 984 (5th Cr. 2000).
Also for the first tinme on appeal, R os-Dom nguez argues
that the district court erred in sentencing himunder a nmandatory

sentenci ng gui delines schene. See United States v. Booker, 125

S. . 738, 756 (2005). Rios-Dom nguez acknow edges that this
argunent is reviewed for plain error, but argues that he does not

have to show that the district court’s error affected her
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substantial rights because the error is structural and because
prej udi ce shoul d be presuned.

Plain error is the correct standard of review. See United

States v. Ml veaux, 411 F.3d 558, 560 n.9 (5th GCr. 2005),

petition for cert. filed (July 11, 2005) (No. 05-5297). The

district court commtted error that is plain when it sentenced
Ri os- Dom nguez under a mandatory sentencing gui delines regine.

See United States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th

Cr. 2005), petition for cert. filed (July 25, 2005) (No. 05-

5556); United States v. Martinez-lugo, 411 F.3d 597, 601 (5th

Cir. 2005). Rios-Domnguez fails to neet his burden of show ng
that the district court’s error affected his substantial rights.

See Val enzeuel a- Quevedo, 407 F.3d at 733-34; United States v.

Mares, 402 F.3d 511, 521 (5th GCir. 2005), petition for cert.

filed (Mar. 31, 2005) (No. 04-9517); see also United States v.

Bringier, 405 F.3d 310, 317 n.4 (5th G r. 2005), petition for

cert. filed (July 26, 2005) (No. 05-5535).

AFFI RVED.



