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PER CURI AM *

Appel I ant Anna Mal veaux chal | enges her guilty plea
conviction and the sentence she received for health care fraud
under 18 U.S.C. 88 1347, 2. First, she asserts that the district
court abused its discretion in not allowi ng her to w thdraw her
guilty plea. However, the district court applied the proper test
and made witten factual findings on three of the rel evant
factors. Because the court’s decision was not based on an error

of law or a clearly erroneous factual finding, we reject this

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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chal | enge to Mal veaux’s conviction. See United States v. Carr,

740 F.2d 339, 343-44 (5th CGr. 1984).

Next, Mal veaux asserts that the governnent breached its
obligation under the plea agreenent to refrain from opposing a
reduction for acceptance of responsibility. The governnent
acknow edges its breach of the agreenent. However, it asserts
t hat Mal veaux rel eased the prosecutor fromthe obligation when
Mal veaux viol ated the agreenent first, by providing fal se
testinony during the hearing on her notion to wthdraw her plea.
We agree with the governnent. The “failure of the defendant to
fulfill his promse to cooperate and testify fully and honestly
rel eases the governnent fromthe plea agreenent,” even when the
defendant is required to maintain his guilty plea. Hentz v.
Hargett, 71 F.3d 1169, 1175-76 (5th Cr. 1996) (quotations and
citations omtted).

Mal veaux al so asserts that her sentence should be vacated

under United States v. Booker, 125 S. C. 738 (2005). She

obj ects that her sentence was increased based upon a finding of a
specific loss anmount by the district court and upon its finding
that she had obstructed justice. The first objection is
nmeritless, as the | oss anmount found by the district court did not
i ncrease Mal veaux’ s sentence above what she woul d have received
ot herwi se based on her own adm ssion. Ml veaux correctly
asserts, however, that her rights under the Sixth Arendnent were

viol ated when the district court increased her sentence based on
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its finding that she had obstructed justice. W wll reverse a
sentence on appeal of a preserved Booker error unless it was

harm ess. United States v. Pineiro, 410 F. 3d 282, 285-86 (5th

Cir. 2005). *“Based on the record before us, we cannot say that
the mandatory nature of the Guidelines at the tinme of
[ Mal veaux’ s] sentence did not contribute to the sentence that

[s]he received.” United States v. Akpan, 407 F.3d 360, 377 (5th

Cir. 2005). WMualveaux’s sentence is thus VACATED and the case is
REMANDED to the district court for resentencing in accordance

wth United States v. Booker, 125 S. Ct. 738 (2005). Because we

vacate and remand the entire sentence, we need not reach the
ot her sentencing errors asserted in this appeal.
CONVI CTI ON AFFI RVED; SENTENCE VACATED;, REMANDED FOR

RESENTENCI NG



