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PER CURI AM *

Augustin Fuentes-Berl anga appeals his fifty-seven-nonth
sentence i nposed follow ng his guilty-plea conviction for attenpted
illegal reentry by a previously-deported alien in violation of

8 US. C § 1326. dCting United States v. Booker, 125 S. . 738

(2005), he argues for the first time on appeal that the district
court erred in sentencing himunder a nmandatory gui deline schene.

Fuent es-Berl anga further argues that the district court m sapplied

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



the Sentencing Quidelines by treating his prior conviction for
aggravated assault in Texas as a “crine of violence” under U S. S G
8§ 2L.1.2(b)(2)(A)(ii). Finding no merit in these contentions, we
affirm

| . BACKGROUND

On or about July 6, 2003, Fuentes-Berlanga, a citizen and
national of Mexico and a non-citizen of the United States,
presented an invalid resident alien card to authorities at the
Hi dal go Port of Entry. Fuentes-Berlanga had been deported fromthe
United States on Decenber 17, 2002, and did not have the necessary
consent to reapply for adm ssion into the United States.

On Septenber 2, 2003, Fuentes-Berl anga pleaded guilty to
attenpting to illegally reenter the United States in violation of
8 US C § 1326. In a Pre-sentence Report (PSR) conpleted on
Oct ober 6, 2003, the Probation O fice recommended a sixteen-|evel
enhancenent of Fuentes-Berlanga’s base offense |level of 8 after
determ ning that Fuentes-Berlanga s prior conviction in Texas for
aggravated assault with a notor vehicle constituted a “crinme of
violence” under U S.S.G 8§ 2L1.2(b)(1)(A(ii). Fuentes-Berlanga,
driving while intoxicated, had recklessly collided with and i njured
anot her driver. The probation office made the determ nation that
the aggravated assault constituted a “crinme of violence” because
aggravated assault is an enunerated “crine of violence.” U S S G

§ 2L1.2 comment. (n.1 (B)(ii)(Il)) (2002). The district court



agreed wth this assessnent and found the si xteen-| evel enhancenent
appropri ate. Finding a total offense level of 21, the court
sentenced Fuentes-Berlanga to fifty-seven nonths in prison.
1. DI SCUSSI ON
A Booker O ai ns
As Fuentes-Berl anga did not raise his Booker argunent in
the district court, we reviewthis issue for plain error. United

States v. Mares, 402 F.3d 511, 520 (5th G r. 2005), petition for

cert. filed (Mar. 31, 2005)(No. 04-9517). Plain error occurs only

where there is “(1) error, (2) that is plain, and (3) that affects

substantial rights.” United States v. Cotton, 535 U S. 625, 631

(2002) .

The district court commtted an error that was plain in
sentencing Fuentes-Berlanga under a mandatory, rather than
advi sory, schene. Mares, 402 F.3d at 521. However, Fuentes-
Berlanga fails to neet his burden of showing that the district

court’s error affected his substantial rights. See United States

v. Val enzuel a- Quevedo, 407 F. 3d 728, 732-33 (5th Cr. 2005); Mares,

402 F.3d at 521. This court has rejected the argunent that a
Booker error is a structural error or that such error is presuned

to be prejudicial. Mares, 402 F.3d at 520-22; see also United

States v. Ml veux, 411 F. 3d 558, 561 n.9 (5th Cr. 2005), petition

for cert. filed (July 11, 2005) (No. 05-5297). Therefore, Fuentes-

Berl anga nust denonstrate that the “sentencing judge —sentencing



under an advisory schene rather than a mandatory one —woul d have
reached a significantly different result” in his favor. Mares, 402
F.3d at 521. There is no indication here that the district court
woul d have sentenced Fuentes-Berlanga differently wunder the
advi sory CGui delines. Thus, Fuentes-Berlanga’s sentence presents no

reversi ble error under Booker.
B. “Crime of Violence”

The district court’s characterization of Fuentes-
Berlanga’s prior conviction is a question of |aw that we revi ew de

novo. United States v. Villegas, 404 F.3d 355, 359 (5th Cr.

2005); United States v. Vasquez-Bal andran, 76 F.3d 648, 649 (5th

Cr. 1996). Appellant preserved this point of error by objection

in the district court.

Because of the district court’s determ nation that he had
been <convicted of a crime of violence prior to his 2002
deportation, Fuentes-Berlanga was subject to a sixteen-I|evel
increase in his base offense level and a I|onger period of
incarceration under U S.S.G 8 2L1.2(b)(1)(A)(ii). The application
note to U S S.G 8 2L1.2 used at the tine of Fuentes-Berlanga' s
federal sentencing states that a crinme of violence “includes
mur der, mansl aught er, ki dnappi ng, aggravated assault, forcible sex
of fenses (including sexual abuse of a mnor), robbery, arson,
extortion, extortionate extension of credit, and burglary of a

dwelling.” U S . S.G 8 2L1.2 comment. (n.1 (B)(ii)(Il)) (2002). 1In



Texas, where Fuent es-Berl anga was convi cted of aggravated assaul t,
the state penal code defines assault as an act where an i ndivi dual
“intentionally, know ngly, or recklessly causes bodily injury to
another, including the person’s spouse.” TEX. PeNaL CoDE ANN
§ 22.01(a)(1). The aggravated assault indictnent agai nst Fuentes-
Berl anga stated that his actions were reckless. At issue, then, is
whet her Fuentes-Berlanga’'s reckless aggravated assault in Texas

constitutes “aggravated assault” under the Quidelines.

Fuentes-Berlanga cites Taylor v. United States, 495 U. S.

575 (1990), for the proposition that the relevant definition of
“aggravated assault” in the Qiidelines nust be the “generic,
contenporary neaning” of the offense. 1d. at 595. Because Texas
is anong a mnority of states that allows a nens rea of
reckl essness for aggravat ed assaul t, Fuentes-Berl anga cont ends t hat
aggravated assault wth a nens rea of recklessness cannot

constitute aggravated assault for “crine of violence” purposes.

This court, however, need not conduct a Taylor inquiry
into the “generic, contenporary definition” of enunerated of fenses
within the GQuidelines. W have previously held that when dealing
with an enunerated offense, the court need only utilize a “common
sense” inquiry and ask whether the conviction at issue constitutes
an enunerated offense as “that termis understood inits ‘ordinary,

contenporary, [and] commobn’ neaning.” United States v. |zaquirre-

Fl ores, 405 F. 3d 270, 275 (5th Cr. 2005) (quoting United States V.




Zaval a- Sustaita, 214 F.3d 601, 604 (5th Cr. 2000)). This broader

standard properly recogni zes that the “Comm ssi on has predeterm ned
that, regardless of . . . the way they are defined by state | aws,
the |isted offenses are inherently violent and forceful. . . Thus,
their enuneration in the comentary ensures that they are treated

as ‘crinmes of violence.’”” United States v. Rayo-Val dez, 302 F.3d

314, 317 (5th Cr. 2002); see also United States v. MQilkin, 97

F.3d 723 (3d Gr. 1996) (holding that aggravated assault was a
“crime of violence” without making a Taylor inquiry). The Texas
Penal Code defines an aggravated assault as such a term is
ordinarily, <contenporarily, and commonly understood. Thus,
Fuentes-Berlanga commtted a “crine of violence” wunder the
GQui del i nes and t he si xteen-|evel increase to his base | evel offense

was proper.
CONCLUSI ON

Fuentes-Berlanga fails to denonstrate plain error under
Booker, and his prior conviction is properly construed as a “crine
of violence.” Therefore, the sentence i ssued by the district court

i s AFFI RMVED.



