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| NTERNATI ONAL | NSURANCE CO. ,
Pl ai ntiff-Counter Defendant-Appell ant,
VERSUS
RSR CORPCRATI ON, ET AL,
Def endant s,

RSR CORPORATI ON; QUEMETCO, | NC.; QUEMETCO METALS LIM TED, INC. ;
formerly known as MURPH METALS, | NC.,

Def endant s- Count er C ai mant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore W ENER, BARKSDALE and DENNI'S, Crcuit Judges.
DENNI'S, G rcuit Judge:

The principal issues in this case are whether the jury’'s
finding that a claim was made under a clai nms-made Environnent al
| mpai rment Liability (“EIL”) insurance policy was (1) properly
gui ded by an instruction that defined a “clainf as “an assertion by
athirdparty ... that theinsuredis liableto it for damages....”;
and (2) supported by (a) undisputed facts and concl usions of |aw

the substantial lead pollution on Harbor |Island near Seattle

emanating from the insured’'s lead snelting establishnent; the



Envi ronnmental Protection Agency (“EPA’)’s listing of Harbor Island
on the National Priorities List; theliability of the insured under
t he Conpr ehensi ve Envi ronnent al Response, Conpensation and Liability
Act (“CERCLA’), 42 USCA 89601, et seq., to the EPA for the cost of
envi ronnental renediation on Harbor Island; the virtual certainty
of further investigative or enforcenment actions by the EPA in
respect to Harbor Island; and (b) the uncontested extrinsic evidence
that, under the parties’ interpretation of the insurance contract,
a cl ai mwas nmade by the EPA agai nst the insured and reported to the
insurer during the policy period in respect to the I ead pollution
on Harbor |sland.

The ElL i nsurer, I nt ernati onal | nsurance Conpany
(“I'nternational”), appeals froma judgnent based on the jury verdict
in favor of its insureds, RSR CORPORATI ON;, QUEMETCO, | NC.; QUEMETCO
METALS LIMTED, INC ; fornmerly known as MJRPH NETALS, |NC ;
BESTOLI FE CORPORATI ON; and REVERE SMELTI NG & REFI NI NG CORPORATI ON
OF NEWJERSEY (col lectively,“RSR’), declaring that International is
obliged under the EIL policy to indemmify RSR for any renedi ation
costs and expenses RSRis obligated to pay to the EPA, with respect
to the EPA's renediation of |lead pollution at the Harbor Island
site. Applying Texas law to this diversity case, we affirm
concl udi ng that under the circunstances of this case the evidence
is sufficient to support the jury' s determ nation that a clai mwas
made agai nst RSR by the EPA within the EIL policy coverage peri od;
and that the errors attributed to the district court in pre-trial
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rulings and jury instructions were either not proven or harnless
because they could not have affected the outcone.
| . BACKGROUND

| nternational Insurance Conpany is the successor-in-interest
of North River Insurance Conpany (“North River”), which issued the
EIL policy to RSR and other related entities in 1981. The EIL
policy had a policy period of Septenber 4, 1981 to Novenber 4, 1982,
wth an extended reporting period until Novenber 4, 1983. I n
Decenber 1982 the EPA announced in a press release that Harbor
| sland would be placed on its proposed National Priorities List
(“NPL™). RSR notified North R ver orally and in witing of the
EPA' s pl acenent of Harbor |Island on the proposed NPL. On or about
January 6, 1983, RSR forwarded by way of its insurance broker, to
North River, a copy of the press release issued by the EPA dated
Decenber 20, 1982. Inthe md-to-late 1980's, North River’s counsel
requested from Carice Davis, RSR s counsel, the status of the
Har bor |sland EPA matters to which RSR had given North Ri ver notice
under the EIL policy. RSR s counsel conplied with the request by
sending North River’s counsel status reports regardi ng EPA activity
relating to Harbor Island. On Septenber 8, 1983 t he EPA pl aced the
Harbor Island site on its final NPL. In the listing, the EPA
expl ained that “[p]Jublication of sites on the final NPL will serve
as notice to any potentially responsible party (“PRP’) that the
Agency may initiate Fund-financed response actions.” 48 Fed. Reg.
40658-40673. In late 1983, RSR sold the Harbor Island | ead sneltery
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to Bergsoe Metals, which was owned by East Asiatic. On July 31,
1986 the EPA determ ned that Quenetco Realty, Inc., one of the RSR
entities, was a potentially responsible party with respect to the
environnental inpairnment of Harbor |[sland. The EPA requested
information from Quenetco as to the ownership of the site and the
activities being perforned there along with other salient facts.
The letter stated that as a potentially responsible party, Quenetco
may be |iable for all nonies expended for corrective actions at the
site. On May 22, 2000 the EPA filed a CERCLA action against RSRin
federal district court for the Wstern District of Wshington,
seeking recovery fromRSR for response costs that the EPA expended
inrenedial action at Harbor Island, as well as for any future costs
it expends at Harbor Island. The EPA seeks in excess of $8 M1 Ilion
in recovery of its response costs at Harbor Island. The conpl aint
was not served on RSR until the summer of 2000. At certain points
intime, RSR believed that the EPA would not hold it liable for the
Har bor | sl and response costs, because Bergsoe Metals, in purchasing
the lead snelting facility, had agreed to indemify and rei nburse
RSR for such costs; and RSR bel i eved that a jury had found that East
Asiatic was the alter ego of Bergsoe Metals.

International filed this action in the federal district court
in the Northern District of Texas on February 2, 2000, seeking a
decl aratory judgnent that International was not obliged to indemify
or reinmburse RSR for CERCLA renedi ation costs at West Dallas; RSR
filed a counterclaim against International for a declaratory
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judgnent that it was entitled to coverage for the EPA' s costs of
envi ronment al renedi ati on of both West Dal | as and Har bor | sl and; and
I nternational anended its petitionto request a declaratory judgnent
that it is not required to afford coverage to RSR for the EPA' s
remediation costs at either Wst Dallas or Harbor Island.?
I nternational noved for summary judgnent contending that it was not
obligated to i ndemmify RSR for such renedi ati on costs. The district
court denied International’s notion because i ssues of material fact
exi st ed regardi ng whet her the EPA had nade a “clainf against RSRin
connection with the Harbor Island site during the policy period and
whet her RSR had waived its right to coverage for the site.

At trial, tw issues were submtted to the jury to decide in
answer to interrogatories; all other issues were reserved for
decision by the court. After the close of evidence, the jury
returned its verdict finding that the EPA nmade a cl ai mupon RSR for
envi ronnent al response costs during the EIL policy coverage peri od;
and that International had not proved that RSR waived its right to
coverage under the EIL policy. Based on these findings and the
evidence introduced at trial the district court rendered a
decl aratory judgnment decreeing that International was contractual ly

obligated to indemify RSR against its liability to the EPA for the

! The district court separately tried and rendered a
declaratory judgnent pertaining to coverage issues under the EIL
policy in respect to the environnmental inpairnment related to RSR s
|l ead sneltery at West Dallas. International and RSR appeal ed from
the parts of the judgnent adversely affecting each of them and
t hose appeals will be decided in No. 03-11272 on our docket.
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costs of renediation under CERCLA of the environnmental inpairnent
at Harbor Island. The district court denied International’s notions
for judgnent as a matter of lawand for a newtrial. |International

timely appeal ed.

1. |1 SSUES ON APPEAL

I nternational raises six issues on appeal, contending that: (1)
The definition of “claini in the district court’s jury charge was
| egal Iy erroneous because it did not require that the jury find, in
addition to an assertion by the EPA of RSR s liability to it, that
t he EPA demanded noney or action fromRSR;, (2) The suppl enental jury
instruction m sled and confused the jury because it conflicted with
the definition of “clainmf in the jury charge; (3) The evi dence was
insufficient to support a jury finding that the EPA asserted that
RSR was |iable to it for damages within the risks covered by the EIL
policy; (4) The district court abused its discretion in admtting
the testinony of John Morrison because it contained privileged
attorney-client comunications; (5) The district court abused its
di scretion in excluding an excerpt from the deposition of Donald
Brayer as evidence of his expert opinion; (6) The jury’'s finding
that RSR did not waive its right to coverage under the EIL policy

was contrary to the great wei ght and preponderance of the evidence.

I11. ANALYSI S

A. The EIL Policy



The EIL policy provides two types of coverage relevant to this
case: (1) indemification of the insured against liability for
envi ronnental inpairnment danmages; and (2) reinbursenent of the
insured for costs and expenses of its voluntary cleanup operations
performed with the insurer’s consent.

First, inlnsuring Agreenent 1, the insurer agrees to i ndemify
the i nsured against all suns that the insured shall be obligated to
pay for damages by reason of liability i nposed on the insured by | aw
on account of:

(a) Personal injury;

(b) Property danage;

(c) Inpairnment or dimnution or other interference with
any other environnmental right or anenity protected by
I aw;

arising wwthin the Territorial limts designated in the
Decl arations [here, the United States] and caused by
Envi ronnmental inpairnment in connection with the Business
of the insured at the |locations desighated in the
Decl arations in respect to which a claimhas been nade
against or other due notice has been received by the
insured during the Policy Period.

Second, in Insuring Agreenent 3, the insurer promses to

reinmburse the insured for <costs and expenses of
operations outside the insured s prem ses designed to
renove, neutralize, or clean up any substance rel eased or
escaped which had caused Environnental inpairnent, or
could cause Environnental inpairnent if not renoved,
neutralized, or cleaned up, to the extent that such costs
and expenses have been i ncurred or have becone payabl e by
the insured as a result of a legal obligation or in the
endeavor to avert a |l oss covered by the Policy, provided
that such costs and expenses, except in respect of
ener gency neasures undertaken to avert | oss, are incurred
wWth prior witten consent of insurer, such consent not
to be unreasonably w thhel d.



The EIL policy does not explicitly define “claim?”?
Neverthel ess, the policy |limts coverage to suns the insured is
liable for because of environnental inpairnment causing persona

injury, property damage, danmage to environnental rights “in respect

to which a clai mhas been nade agai nst or other due notice has been

received by the insured during the Policy Period.”(underline added).

And the policy contains a condition which provides: “Notification

of dains: “The i nsured upon know edge of any acci dent or occurrence

likely to give rise to a claimhereunder shall qgive witten notice

to the Conpany or its nearest authorized representative as soon as

practicable.”(underline added).

The EIL policy coverage provisions correspond to the
recognition by ampjority of federal and state courts that “damages”
under CERCLA i ncl ude environnent al response, renedi ati on and cl eanup

costs payable by insureds because of potential or actual |[egal

2 The policy includes a provision |abeled “definition of
clainf which fails to define the term conprehensively. That
provision nerely states that a clai m“conprises any single claimor
any series of clains fromone or nultiple claimnts resulting from
the sane isolated, r epeat ed, or continuing environnental
inpairment.” According to Todd |I. Zuckerman and Mark C. Rasskoff,
2 ENVI RONVENTAL | NSURANCE LI TI GATION LAW AND PrRACTICE § 11:3 (2001), one
commonly wused EIL policy form specifically defined claim as
follows: “d aim neans, whenever used in this policy, a demand
received by the insured for noney or services, including the
service of suit or institution of arbitration proceedi ngs agai nst
the insured.” id. 8 11:3 at 11-4. “Reprinted with perm ssion.
Copyright I nsurance Services Ofice, Inc., 1984.” id. at 11-3 n. 1.
Evidently, sonme conpanies in the insurance market regarding
pollution liability insurance were aware of the anbiguity of the
term“claint and the need for an insurer to specifically define it
in the policy if the insurer wished it to be understood in the
sense nost favorable to the insurance conpany.
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proceedi ngs by the EPA or other third parties.® For exanple, under
Texas | aw, environnental renedi ation or cl eanup costs are “danages”
within the neaning of an insurance policy that provides indemity
for all suns which the insured is obligated to pay by reason of
liability inposed by law for damages, whether incurred by the
federal governnent under CERCLA or by an individual who voluntarily

undertakes the task of cl eaning up hazardous waste. Snyder General,

113 F. 3d at 539 (“[Environnental cleanup costs, whether incurred by
the governnent under CERCLA or by an individual who voluntarily
undertakes the task of cleaning up hazardous waste, are damages and

are thus covered by the | anguage of Century’s policy.”); Bitum nous,

75 F.3d at 1053 (“Under the Texas rule that uncertainties as to
i nsurance coverage ... should be decided in favor of the insured,
we concl ude that governnent cl eanup costs incurred in responding to
the dunping of hazardous waste on property, and inposed on the

i nsured by CERCLA, are covered by the | anguage in the policy....").

3 See SnyderGeneral Corp. v. Century Indem Co., 113 F. 3d 536,
539 (5th Gr. 1997); Bitum nous Cas. Corp. v. VacuumTanks Inc., 75
F.3d 1048, 1053 (5th Cr. 1996); Independent Petrochem cal Corp. V.
Aetna Cas. & Sur. Co., 944 F.2d 940, 946-47 (D.C. Cr. 1991); Aetna
Cas. and Sur. Co. v. Pintlar Corp., 948 F.2d 1507, 1511-12 (9th
Cr. 1991); United States Aviex Co. v. Travelers Ins. Co., 336
NW2d 838, 843 (Mch. App. 1983)(distinction between governnent
recover for cleanup costs and natural resources danages “nerely
fortuitous”); Anderson Dev. Co. v. Travelers Indem Co., 49 F. 3d
1128, 1133 (6th Gr. 1995) (“[ Rl esponse and environnental clean-up
costs mandated by EPA constitute danmages. The fact that the
i nsurer cooperates and assunes the obligations to conduct the
cl ean-up, rather than forcing the EPA to incur the expenses of a
cl ean-up and then bring a coercive suit, does not change the bottom
line that a | egal obligation exists.”); Mrton Intern., Inc. v. G
CGeneral Acc. Ins. Co. of Am, 629 A 2d 831, 845 (N. J. 1993); see
also 46 Tex. Prac., Environnental Law 8 33.8 (2d ed).
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Today, a mjority of courts have abandoned the technica
| egal / equi tabl e di stinction between types of damages al t oget her and
have found that “danmages” may include “response costs” *“cleanup
costs” and costs of renedi ati on under CERCLA; and that contam nation
to air, soil and groundwater resulting frompollution can properly
be characterized as “property damage.”*

Consequently, we conclude that our decisions in Snyder General

and Bitum nous apply with equal force to require coverage under

4 See, e.qg., CGerrish Corp. v. Universal Underwiters Ins. Co.
947 F.2d 1023 (2d Cr. 1991); New Castle County v. Hartford Acc. &
Indem, 933 F.2d 1162 (3d CGr. 1991); Avondale Indus. Inc. v.
Traveler’s Indem Co., 887 F.2d 1200, 1206-07 (2d G r. 1989); Port
of Portland v. Water Quality Ins. Syndicate, 549 F. Supp. 233 (D
Or. 1982) aff’d in part and rev’d in part 796 F.2d 1188 (9th Cr
1986); Zuckerman and Rasskoff, 2 ENvI RONVENTAL | NSURANCE LI TI GATI ON LAwW
AND PRACTICE at 8§ 3.5.

I n cases discussing environnental coverage, nobst courts have
found policies to cover an insured’ s voluntary cleanup of the
contam nation prior to governnent demand and noney owed to the
governnent after it intervenes. See, e.qg., Port of Portland, 549
F. Supp. 233; Metex Corp. v. Federal Ins. Co., 675 A 2d 220, (N.J.
1996); Weyerhaeuser Co. v. Aetna Casualty and Surety Co., 874 P.2d
142 (Wash. 1994) (en banc); Upjohn Co. v. New Hanpshire Co., 444
N.W2d 813, 819 (Mch. App. 1989), appeal granted in part, 435
Mch. 862 (Mch. App. 1990), and denied in part, 435 Mch. 864
(Mch. App. 1990), rev’'d on other grounds, 438 Mch. 197, 476
N.W2d 392 (1991) (explaining that it nmade “no different that the
i nsured took renedi al action before being ordered to do so,” adding
that it was “clear from the damage caused by the spill that had
[the i nsured] not acted, the danages woul d have been nuch greater,”
and that such quick renedial action should be “encouraged’);
Broadwel | Realty v. Fidelity & Cas. Co., 218 N.J. Super. 516, 528
A 2d 76 (N. J. App 1987); Conpass Ins. Co. v. Cravens, Dargen & Co.,
748 P.2d 724 (Wo. 1988).

A mnority of courts have drawn di stinctions between vol untary
cl eanups, those mandated by admnistrative agencies and those
mandat ed by court order. See e.q., Certain Underwiters at Lloyd's
of London v. Super. &., 16 P.3d 94, 103-05(Cal. 2001); Northern
IIlinois Gas Co. v. Hone Ins. Co., 777 N E. 2d 417, 421-22 (Il
App. 1st Dist. 2002).
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I nsuring Agreenent 1, when properly triggered, against damages
payabl e by the insured for environnental renediation under CERCLA

by the EPA. The EIL policy covers “all suns which the i nsured shal

be obligated to pay ... for damages by reason of the liability
i nposed upon the insured by law on account of ... personal injury

property damage ... [or] inpairnent of ... any other
environnental right....” Under the Texas rule that uncertainties

as to i nsurance coverage set out in the policy should be decided in
favor of the insured,® we conclude that if a clainm was made agai nst
RSR wi thin the policy period, the EPA' s costs of response, cleaning
and renediation inposed on RSR by CERCLA because of the |ead
pol I uti on at Harbor Island, are covered by this | anguage in I nsuring
Agreenent 1 of the policy. Agreenent 3 of the EIL policy provides
an ancillary type of first party insurance in the form of
“rei mbursenent [to the insured for its voluntary] costs and expenses
of operations outside [its] prem ses designed to renove, neutralize
or clean up any substances rel eased” when undertaken with the prior
approval of the insurer. But in doing so, the policy manifests no

intent to create a technical category for “cl ean up, neutrali zi ng”
or “renoval” costs to be excluded from coverage for indemity
agai nst conpul sory or involuntary liability to a third person for
damages under Agreenent 1. Agreenment 3 allows the insurer by

rei mbursenents to finance the i nsured’ s i nmedi ate vol untary cl eanup

efforts, which wusually benefit both insureds and insurers by

5 See Bitum nous, 75 F.3d at 1053.
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mtigating delay, environnental danage, and renedi ation costs, but
also allows the insurer to exercise control over the insured s
expendi t ures.

RSR seeks a declaratory judgnent that it is entitled to
coverage under Insuring Agreenent 1 for indemmity against any sum
it is heldliable to pay in danmages by the EPA under CERCLA because
of the lead pollution at Harbor Island. RSR has not perforned any
voluntary operations to repair the environnental inpairnent of
Har bor |sland and does not seek any rei nbursenent under Agreenent
3.

The district court’s declaratory judgnment and order denying
International’s notion to nodify, alter and anend judgnent are
consistent with our interpretation of the EIL policy, RSR s
pl eadi ngs, the evidence of record, and the jury s verdict. The
declaratory judgnent, in perti nent part, decr ees t hat :
“[International] is contractually obligated toindemify RSRfor any
remedi ati on costs and expenses that RSR is or becones obligated to
pay to the [EPA] with respect to the EPA's renedi ation activity at
the Harbor Island site in Seattle, Washington ...” within the policy
[imts and excl usions.

After the judgnent was rendered, International noved to nodify,
alter and anend it, contending that the judgnent is overbroad and
grants RSR nore relief than that to which it is entitled.
I nternational contended that the only issues tried were the issues

submtted to the jury and that the i ssue of indemification was not
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before the court when the case went to trial. The district court
di sagreed and pointed out that: Inits counterclai mRSR specifically
sought a declaration that International was obligated to i ndemify
RSR f or cl ains arising out of the Harbor Island site. International
rai sed only the specific defenses submtted to the jury even though
the court had nade it clear that International was to raise and try
any and all issues that could and shoul d have been raised; and the
court also stated at that tine that there was no need to pi eceneal
the litigation any nore than necessary. The district court inits
order stated: “Thus, the court disagrees with International that the
only issues tried were the i ssues submtted to the jury and that the
i ssue of indemification was not before the court when t he case went
to trial.”

Consequently, because the district court in approving the
pretrial order and in ruling on the notions for sunmmary judgnment
expressed the view that RSR was entitled to coverage for
indemmification against liability to the EPA only under Insuring
Agreenment 3, we conclude that the district court intrying the issue
of indemification that was not submitted to the jury nmay have
continued with that m staken view of I nsuring Agreenents 1 and 3 or
realized that RSRis entitled to i ndemification agai nst EPA cl ai ns
under Agreenent 1 instead of Agreenent 3. |n any event, we concl ude
that the district court’s erroneous pre-trial contractua
interpretation error in this respect, if not corrected by the

district court itself, was harm ess, because the district court
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reached results in both its declaratory judgnent and its post
judgnment rulings that are consistent with the correct interpretation

of the policy.

B. Di scussion of |ssues

1. The District Court’s Jury Charge Defining “dainf Was Not
Legally Erroneous; Does not Create Substantial and | neradicable
Doubt Wet her the Jury was Properly Guided in its Deliberations;
and Could Not have Incorrectly or Unjustly Affected the Qutcome
of the Case.

I nternational challenges the definitionof theternm“claint the
district court provided to the jury in the jury instructions. The
district court arrived at the definition of “clainf it presented to
the jury by noting first that the insurance contract does not
contain a definition of “claini; that Fifth Crcuit precedent
provi ding that determ nation of whether a “clainf was nmade under a
cl ai ns-nmade policy that does not define the termrequires a fact-

speci fic anal ysis on a case-by-case basis (citing Fed. Deposit Ins.

Corp. v. Mjalis, 15 F.3d 1314, 1331 (5th Cir. 1994)); and finally,

that Texas law instructs that insurance contracts are construed
strictly against the insurer if a termhas nore than one possible

meaning (citing Gain Dealers Mut. Ins. Co. v. MKee, 943 S . W2ad

455, 458 (Tex. 1997) and Adans v. John Hancock Miutual Life Ins.

Co., 797 F. Supp. 563, 567 (WD. Tex. 1992)).
Thus, the district court found that, because the word “cl ai nt
i s anbi guous and not defined in the policy, Texas law required it

to apply that neaning of the word which is nost favorable to the
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insured. Accordingly, the district court instructed the jury that:

[T]he term “clainf neans an assertion by a third party,

that in the opinion of the third party, the insured is

liable to it for danages within the risks covered by the

policy, whether or not there is reason to believe that
there actually is liability. An insured s nere awareness

of a potential claimis not a claim A claim does not

require the institution of formal proceedings.

There are three requirenents that nust be nmet to successfully
challenge a jury instruction.?® First, the challenger nust
denonstrate that the charge as a whole creates “substantial and
i ner adi cabl e doubt whether the jury has been properly guided inits
del i berations.”’ Second, even if the jury instructions were
erroneous, we will not reverse if we determ ne, based upon the
entire record, that the challenged instruction could not have
af fected the outcone of the case.® Third, the appellant nust show
t hat any proposed i nstruction it contends shoul d have been gi ven was
offered to the district court and correctly stated the |aw
“Perfection is not required as long as the instructions were
generally correct and any error was harmess.”® In sum “[g]reat

|atitude is shown the trial court regarding jury instructions.”

Federal Deposit Ins. Corp. v. Weat, 970 F.2d 124, 130 (5th Gr.

1992) .

6 Taita Chem Co. Ltd. v. Westlake Styrene, LP, 351 F.3d 663,
667 (5th Gr. 2001)(citing Mjalis 15 F.3d at 1318; Bender V.
Brum ey, 1 F.3d 271, 276-77 (5th Cir. 1993)).

" Mjalis, 15 F.3d at 1318 (quoting Bender, 1 F.3d at 276-
277) .

8 |d.; Taita Chem, 351 F.3d at 667 (citing Bank One, Texas,
N.A. v. Taylor, 970 F.2d 16, 30 (5th G r. 1992)).

° Taita Chem, 351 F.3d at 667.
15




In this diversity case the district court and this court nust

apply the substantive i nsurance | aw of Texas. Erie v. Tonpkins, 304

US 64, 78-79 (1938); Am Nat'l Gen. Ins. Co. v. Ryan, 274 F.3d

319, 328 (5th Cr. 2001). Texas courts interpret insurance policies
according to the rules of <contractual construction. Kel | ey-

Coppel edge, Inc. v. Highlands Ins. Co., 980 S.W2d 462, 464 (Tex.

1998) . In applying these rules, a court’s prinmary concern is to

ascertain the parties’ intent as expressed in the |anguage of the

policy. Id. Thus, the district court was required to give effect
to all contractual provisions so that none wll be rendered
meani ngless. |1d. The undefined terns in an insurance policy are

to be given their ordi nary and general |y accepted neani ng unl ess the
policy shows that the words were neant in a technical or different

sense. Sport Supply Goup Inc. v. Colunbia Cas. Co., 335 F. 3d 453,

461 (5th Cr. 2003). |If the contract is worded so that it can be
given a definite neaning, it is unanbiguous and a judge nust
construe it as a matter of law. 1d. Wen a contract is reasonably
susceptible of nore than one neani ng, however, it is anbi guous and
a court should adopt a construction that favors the insured. |d.

at 461; Nat’'l Union Fire Ins. Co. v. Hudson Energy Co., 811 S.w2d

552, 555 (Tex. 1991). Specifically, when a word or cl ause has nore
t han one neani ng, the neaning favoring the insured nust be applied.

TIG Specialty Ins. Co. v. Pinknonkey.comlnc., 375 F. 3d 365, 369-70

(5th Gr. 2004). Wether an insurance contract is anbiguous is a
question of |aw for the court to decide by | ooking at the contract

as a whole in light of the circunstances present when the contract
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was entered. Kel | ey- Coppel edge, 980 S. W2d at 464.

I n applying the foregoing Texas rules, we reach substantially
the sanme results as did the district court. Standing alone, the
term “clainf is susceptible of nore than one neaning.!® Lawers
comonly use “claini as a noun in at |east three different senses:
(1) The aggregate of operative facts giving rise to a right
enforceabl e by a court; (2) The assertion of an existing right, such
as a right to paynent or to an equitable renedy; (3) A demand for
noney, property, or a legal renedy.' Lay persons also use “clainf
as a noun having nore than one neaning: (1) A demand for sonething
due or believed to be due; (2) Aright to sonething, such as atitle
to a debt, privilege or thing in the possession of another; (3) An
assertion open to challenge.? The EIL policy does not expressly or
by i nplication specify which neaning is intended. Consequently, the
policy itself is also susceptible of nore than one interpretation.

Accordi ngly, we construe the anbi guous noun “claini using its
ordi nary neaning that is nost favorable to the insured in this case,
that is, as the “assertion of a right” to hold the insured |iable.
This is essentially the neaning that the district court adopt ed when

it defined “clainf in the jury charge as “an assertion by a third

10 “The word ‘claim’ to adapt a felicitous phrase of Justice
Frankfurter, is one of those ‘words of nmany-hued neani ngs [which]
derive their scope fromthe use to which they are put.’” M3 C
Indem Corp. v. Hone State Sav. Ass’'n, 797 F.2d 285, 288 (6th Gr
1986) (quoting Powell v. US. Cartridge Co., 339 U S. 497, 529
(1950) (Frankfurter, J. dissenting)).

11 See BLACK' s LawDictiovary 264 (8th ed. 2004).

12 See MERRI A WEBSTER' S COLLEG ATE DicTionaRY 210 (10th ed. 1998).
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party, that in the opinion of the third party, theinsuredis liable
to it for damages within the risks covered by the policy[.]”

The Second Circuit Court of Appeals and a highly respected
insurance |aw treatise have adopted simlar definitions in
construing the undefined term “clainmf in clains-nmade policies

i nsuring against environnental liability. See Anerican |nsurance

Co. v. Fairchild Industries, Inc., 56 F.3d 435, 439 (2d Cr.

1995)(“Gving the termits ordinary neaning, a clainmis an assertion
by a third party that in the opinion of that party the insured nmay
be liable to it for damages within the risks covered by the

policy.”) (enphasis added); Andy WArhol Foundation for Visual Arts,

Inc. v. Federal Ins. Co., 189 F.3d 208, 215 (2d Cr. 1999); See CoucH

ON | NSURANCE 8§ 191. 10 (3d ed. 2000):

[A] “clainmf is an assertion by athird party that, in the
opi nion of that party, the insured nay be liable to it
for damages within the risk covered by a policy, whether
or not there is reason to believe that there actually is
liability. Further, a <claim my be nade wthout
institution of fornal pr oceedi ng. Virtually any
assertion of exposure to liability within the risk
covered by an insurance policy is a claim unless the
assertion is made in circunstances so unusual that they
negate possibility of formal proceedi ng i nvol vi ng def ense
costs as well as liability.

(footnotes omtted; enphasis added)(citing Fairchild, 56 F.3d at
435) .

International contends that the district court’s jury
instruction was legally erroneous because it did not require the
jury to find that the EPA had nmade a demand of any kind on RSR. In
order to show that this is the conclusion that the district court

shoul d have reached, however, International must denonstrate, at a
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mninmum that the district court’s jury charge did not properly
guide the jury according to the controlling | aw of Texas. Having
failed to consider or discuss the jury instruction at issue in
relation to Texas law, International is not in a position to
denonstrate error in either the district court’s contractual
interpretation or the jury instruction derived therefrom
Consequently, International has fallen far short of show ng that
there is a substantial and ineradi cable doubt whether the jury had
been properly guided in its deliberations.

International’s whole argunent is a msdirected attenpt to show
that the definition of *“clainf in the jury instruction is
i nconsi stent wth the deci sions of courts applying the | aw of states
other than Texas to factual situations and insurance policy
provi sions markedly different from those at issue in the present
case. In fact, after exam ning those cases carefully and noting
their distinguishing features, we conclude that they are consi stent
with the district court’s decision here and contradict, rather than
support, International’s argunent.

International relies first on a decision by the |Iowa Suprene

Court, Dico, Inc. v. Enployers | nsurance of Wausau, 581 N W 2d 607

(lowa 1998), applying lowa law to interpret the undefined term
“claint ina Comercial General Liability (“CG.")occurrence policy.
The case is distinguishable from our case for many reasons. The
case was not governed by Texas |law. The policy involved was not a
cl ai ns-made policy. The question was not whether a clai mhad been

made under a clainms-made policy. The question was whether the
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insured properly notified the insurer of a claimby a third party
under an occurrence policy.

More significantly, although the lowa court adopted in that
case the narrowest definition of “claim” i.e., as a demand, from
a dictionary without expressly consulting state | aw, that definition
was the one nost favorable to Dico, the insured. The court tacitly

recogni zed that “claini was anbiguous in rejecting the insurer’s

“broad reading of the terni w thout giving any other reason. |[d.
at 613. Thus, besi des being distingui shabl e on many grounds, D co
does not conflict with our decision here. |In the final analysis,

it is sinply another case in which the court construed t he anbi guous
term*“clainf to have the neaning nost favorable to the insured in
that particular case. Thus, International’s reliance on Dico is
m spl aced.

International also msplaces its reliance on our cases deci di ng
whet her the Federal Deposit Insurance Corporation’s (“FDC)
communi cations to regul ated banks and bankers under Louisiana |aw
anounted to “clains” triggering coverage under cl ai ns-made Directors
and O ficers Liability insurance policies (“D& policies”). See

Federal Deposit Ins. Corp. v. Booth, 82 F.3d 670, 675-76 (5th Gr

1996); Mjalis, 15 F.3d at 1314; Federal Deposit Ins. Corp. V.

Bar ham 995 F. 2d 600, 604 (5th Cr. 1993). Those decisions are not
controlling or directly applicable because they are based on

Loui si ana, not Texas, | aw and deal with different species of clains-
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made insurance policies, policy provisions and types of factua
patterns.

Nonet hel ess, M jalis, Barham and Booth are not i nconsistent

wth the district court’s definition of “clainf in its jury
instruction in our case. A careful exam nation of the reasoning in
those cases reveals that the court did not nechanically apply a
sinplistic one-word definition of “clainf or “demand” in deciding
whet her a claim had been nmade in each case. I nstead, the court
engaged in a detail ed exam nati on of each case, including the facts,
policy provisions, relationship of the parties, and the specific
nature and timng of the FDIC s communication to the bank and
bankers. The district court in the present case acknow edged its
awar eness of this court’s analytical processinMjalis, et al., and
took that into account, along with the Texas | aw governi ng i nsurance
contractual interpretation, in preparing its jury instructions.

In review ng our decisions in those FDI C cases, we di scovered

several insights into this court’s evaluation of the FDIC s actions

13 That is, D&O policies as opposed to the EIL policy at issue
her e.

14 The D&O policy cases present a situation of nuch greater
conplexity than we confront in the present case, which helps
expl ain why communi cation between the FDIC and the officers and
directors of a bank woul d not necessarily constitute a “claim”

In the FDIC cases, the FDIC plays tw roles, first as a
regul ator that communi cates frequently with the regul ated banks,
directors and officers, and second, as the recei ver and enforcer of
the bank’s right to hold the forner directors and officers |iable
for | osses caused by their breach of fiduciary duties. Thus, the
FDIC may issue regulatory communications to the bank and its
officers and directors for sone tinme after a loss or liability
actually has occurred w thout knowl edge of the | oss. Hence, it may
be anbi guous whether any given communication refers to a |oss
constituting a claim
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and communi cations in respect to whether they constituted clains
under the cl ains-nmade D & O policies. First, a “clainf or “demand”
does not have to be explicit but nay be inferred fromthe acts and
communi cations of the third party; the nore difficult cases wl|
turn on whether those elenents add up to an inplied claim or
demand. ** Second, the dictionary definitions of “clainf or “demand”
usually are too indetermnate to serve as the actual tools for
deci di ng whether an inplied claimor demand was nmade. I n each case
the court was required to go beyond those definitions and to
undertake an i ntensive, detail ed exam nation of the specific facts,
the neaning and purpose of the particular insurance policy
provi sions, the relationships between the parties, the applicable
| aw defining the rights and obligations of the actors, and any ot her
relevant factor. Finally, the court in the FDI CD&0O cases, after
wei ghing these factors, determ ned whether a claim was nade by

aski ng whether the act or comrmunication at issue referred wth

15 Thus, as we observed in Mjalis, “whether a given demand is
a ‘claim within the neaning of a clains-nmade policy requires a
fact-specific analysis ... conducted on a case-by-case basis.
QG her [than | awsuits,] conmunications to the insured may or may not
rise tothe | evel of clains depending on their content.” 15 F. 3d at
1331 (citing M3 C Indem Corp. v. Central Bank, 838 F.2d 1382, 1388
(5th Gr. 1988) (“[T]he given set of facts will determne on a
case-by-case basis when a ‘claim is ‘nmade’ for the purposes of a
given D& policy[.]7)).

As Mjalis and M3 C suggest, cl ose i nspection of the D& cases
shows that a “claim” as well as a “demand,” may be inplicit or
explicit. 1In fact, while sone conmuni cations are clearly “clains”
on their faces, such as lawsuits or fully expressed requests for
reconpense, in Barham Mjalis and Booth the court undertook an
i ntensive analysis of the specific facts with respect to how t hey
related to inportant features of the particular insurance policy
and legal rule at issue in order to classify each conmuni cati on as
an inplied “clainf or “demand,” or as just an “act” or
“conmuni cation.”
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sufficient definiteness to a covered loss, i.e. aliability arising
fromthe directors’ and officers’ conduct specified by the policy,
that had accrued or was sufficiently inmnent, and upon which the
FDI C, as receiver of the bank, had a legal right to obtain judgnment
agai nst the insureds based on that liability at the tinme of the

FDIC s act or conmunication. ®

1 For exanple, in Barham the court’s npbst cogent reasons for
deciding that a bank’s letter agreenent with the OCC was not a
“claint were: “[T]he 1982 letter nmakes no reference to a | oss which
[the bank] may sustain as a result of its failure to conply with
certain banking regulations[.]” 995 F.2d at 605. Later in
Mjalis, the court quoted that Barham passage and held that “the
cease and desist order, the notice of charges, and the other
demands for corrective action” did not rise to the level of a
claim The Mjalis court explained that:

The term “clainf is intimately connected with the term
“loss” in the insuring clause, and it appears as part of

the definition of “loss” as well.... It is clear that
the policy envisions “clains” as being closely related to
legal obligations to pay noney[.] ... [The FDC

communi cations to the bank] are the sane sort of general
demands for regulatory conpliance as the one before the
Bar ham court. None of these docunents clearly refers to
an insured loss that the Bank would or m ght sustain if
it did not abide by the FDIC s nmandates. Even specific
formal demands for corrective action do not rise to the
| evel of “clains” unless coupled with indications that

demands for paynent will be nade.
Id. at 1332-33. (citing Barham 995 F.2d at 604). |In Booth, the
FDIC s letter to bank directors warned that “failure to take
corrective action ... could result in civil noney penalties being
recommended and/or nore severe enforcenent actions being
reconmended to the FDIC [board.]” 82 F.3d at 675. After

di scussing the court’s use of the process in the previous cases,
the court concluded “that a | etter suggesting that, in the future,
charges may be filed against the Directors, if they do not conply

wth regulations, is too tenuous to constitute a claim W
concl ude that the FDI C correspondence does not rise to the | evel of
a claimagainst the Directors.” 1d. at 677. Thus, the court used

t he sane process to determ ne that the comruni cations did not refer
to a loss that the bank may sustain because that possible future
| o0ss was too tenuous.
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Consequently, we conclude that the district court’s approach
in preparing the jury instructions here was consistent with the
fact-specific, case by case anal ysis used by this court to determ ne
whet her the FDIC actions and communications at issue in Mjalis
Bar ham and Booth were “clains” under the D & O policies. Thus,
those FDI C-D&0O cases tend to corroborate, rather than point to any
material deficiency in, the district court’s analysis and efforts
to make the jury instructions relevant to the particular case at
hand.

For these reasons, we find that beyond any substantial doubt
the jury in this case was properly guided in its deliberations.
Because International did not show that the jury instruction was
wrong under Texas | aw and because the authorities that |International
relies upon in challenging the jury instruction are inapposite, we
find no error inthe district court’s instruction to the jury, much
| ess error that woul d | eave “substantial and i neradi cabl e doubt” as
to whether the jury was properly instructed. Because we find no
error inthe district court’s instruction, it is not necessary that
we address RSR' s contention that International is estopped from

maki ng this chall enge because it accepted the instruction.

2. The Supplenental Jury Charge Did Not |Involve a R sk of
Msleading or Confusing the Jury so Geat as to Constitute
Reversi ble Error.

Second, | nt ernati onal chal lenges the district court’s
additional jury instruction on the definition of a “claini that

foll owed Question No. 1 of the Court’s charge and stat ed:
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In ascertaining the answer to this question, you are
instructed to consider all the facts and circunstances
surrounding the EIL policy, as well as the conduct of the
parties. | have defined “clainf for you above in the
definitions section of this Charge. | further instruct
you that the neaning of “claini derives its scope from
the use to which it is put by the parties involved in
this case. In other words, the neaning of “clainf nust
be considered in the context of the EIL Policy itself and
as applied in the context of this environnenta

litigation. Evidence that the parties (or their
predecessors) and/or the EPA considered there to be a
claim while by no neans determ native, is probative of
the definition of claimcontenplated by the parties.

I nternational objects to the supplenental jury instruction on
the grounds that it was msleading to the jury. W do not agree.
The evi dence presented to the jury on this i ssue tended to show both
the circunstances surrounding the contract and how the parties
interpreted or treated it in respect to whether a claimhad been
made. The suppl enental instruction properly guided the jury in the
appropriate use of the evidence for those purposes.

Under Texas | aw, because the parties thenselves are in the best
position to know what was i ntended by the | anguage used by them the
construction placed on an anbi guous contract by the parties wll

govern the court’s interpretation of the agreenent. Kelly v. R0

G ande Conputerland G oup, 128 S.W3d 759, 768 (Tex. 2004); Janes

Stewart & Co. v. Law, 233 S.W2d 558, 561 (Tex. 1950); Droener V.

Transit Mx Concrete of Gonzales, Inc., 457 S.W2d 332, 335 (Tex.

Cv. App. 1970); Danaho Refining Co. v. Detz, 398 S.W2d 307, 311

(Tex. Cv. App. 1966); Anchor Cas. Co. v. Robertson Transport Co.,

389 S.W2d 135, 139 (Tex. Cv. App. 1965); RESTATEMENT ( SECOND) OF
CoNTRACTS 8§ 202, cnt. g (1981)(“The parties to an agreenent know best

what they nean, and their action under it is often the strongest
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evidence of their neaning.”). Thus, the evidence of the course of
deal i ng and performance of the contract was adm ssi bl e and properly
coul d be considered by the jury as an indication of the construction
that the parties thensel ves put on the crucial term“claim” Kelly,

128 S.W3d at 768; Janmes Stewart, 233 S.W2d at 561; Droener, 457

S.W2d at 335; Danaho Refining, 398 S.W2d at 311; Anchor Cas., 389

S.W2d at 139.

Further, under Texas |law, the insured was entitled to have the
jury take into consideration the surrounding circunstances in
determ ning the crucial factual issue of whether the EPA, in effect,
asserted that RSR was liable to it for damages within the risks
covered by the policy when it placed the Harbor Island site
including RSR's lead snelting facility on the National Priorities

Li st. See Nat’'l Union Fire, 907 S.W2d at 521 (explaining that

“[e]l xtrinsic evidence may, indeed, be admi ssible to give the words
of a contract neaning consistent with that to which they are
reasonably susceptible, i.e. to ‘interpret’ contractual terns”);
Mjalis, 15 F.3d at 1331 (explaining that to decide whether a
communication is a “clainf “requires a fact-specific analysis
conducted on a case-by-case basis”). Furthernore, when a termin
a contract has nore than one reasonable interpretation, as the term

“clainf does here, a court may examne extrinsic evidence to

determne the parties’ intended neaning, such as the parties’
interpretation of the contract. Kelly, 128 S.W3d at 768.

I nternational has not denonstrated that the charge as a whol e

creates “substantial and ineradi cable doubt whether the jury has
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been properly guided in its deliberations.” Mjalis, 15 F.3d at
1318. Moreover, even if the jury instruction was erroneous, we
woul d not reverse because we determ ne, based upon the entire
record, that the chall enged i nstruction could not have affected the

out cone of the case. I|d.

3. The Jury’'s Verdict was Supported by Leqgally Sufficient
Evi dence.

I nternational argues alternatively that, if we find no error
inthe district court’s jury charges, the judgnent still should be
reversed because the record contains no | egally sufficient evidence
to support the jury’'s verdict that the EPA made a clai m upon RSR
during the policy period. Specifically, International contends that
the evidence is not sufficient to support a reasonable jury’'s
finding that the EPA asserted that, in its opinion, RSR was |iable
to the EPA for CERCLA danages due to lead pollution at Harbor
| sl and.

We review de novo the district court’s denial of a notion for
judgnent as a matter of |aw, applying the sanme standard as the
district court. But when a case is tried by a jury, a Rule 50(a)
notion is a challenge to the legal sufficiency of the evidence.?!®
I n resol ving such chal | enges, we draw all reasonabl e i nferences and

resolve all credibility determnations in the |ight nost favorable

17 Cozzo v. Tangi pahoa Pari sh Council -President Gov't, 279 F. 3d
273, 280 (5th Gir. 2002).

8 Brown v. Bryan County, 219 F.3d 450, 456 (5th Cr. 2000).
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to the nonnoving party.! Thus, we will reverse the denial of a
Rul e 50(a) notion only if the evidence points so strongly and so
overwhelmngly in favor of the nonnoving party that no reasonabl e
juror could return a contrary verdict.?® A jury verdict mnust be
uphel d unless “there is no legally sufficient evidentiary basis for
a reasonable jury to find” as the jury did. FEp. R QGv. P.

50(a)(1); Hltgen v. Sunrall, 47 F.3d 695, 700 (5th CGr. 1995).

This court has consistently applied this standard to show
appropriate deference for the jury’'s determ nation. As we have
expl ai ned:

A jury may draw reasonabl e i nferences fromthe evidence,
and those inferences may constitute sufficient proof to
support a verdict. On appeal we are bound to view the
evi dence and all reasonable inferences in the |ight nost
favorable to the jury s determ nation. Even though we
m ght have reached a different conclusion if we had been
the trier of fact, we are not free to re-weigh the
evidence or to re-evaluate credibility of witnesses. W
must not substitute for the jury s reasonable factua

i nferences other inferences that we nmay regard as nore
r easonabl e.

ld. (citing Rideau v. ParkemIndus. Serv.s, Inc., 917 F.2d 892,

897 (5th Cir. 1990)).
In this case, the district court, in denying International’s
motion for judgnent as a matter of |aw, explained:

[ T]he jury heard evidence from various w tnesses about
the significance of a pollution site being placed on the
National Priority List by the Environnental Protection
Agency and what such a listing neant for RSR The
significance of such action by the EPA cannot be

19 Reeves v. Sanderson Pl unbing Prods. Inc., 530 U S. 133, 150
(2000) .

20 Cousin v. Trans Union Corp., 246 F.3d 359, 366 (5th Cr.
2001) .
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separated fromthe fact that the policies at issue were

i nt ended for envi r onnent al i npai r nent liability

protection, and thus is the context in which the policies

are to be understood.

Considering therecordinthis case, we agree with the district
court and conclude that the jury' s verdict is supported by legally
sufficient evidence, which included the undisputed fact that the
RSR snel tery caused substantial | ead pollution on Harbor |sland and
near Seattle, the EPA' s placenent of the insured’ s |l ead sneltery on
the National Priorities List, the undisputed liability of the
insured to the EPA for environnental inpairnment under CERCLA, the
virtual certainty of further investigative and enforcenent actions
by the EPA, and the actions and communi cations indicating that the
counsel and ot her representatives of both parties had concl uded t hat
a tinely claimhad been nmade under the policy.

| ndeed, the EPA's Final NPL, which included the *“Harbor Island
Lead” site anong other sites selected because of their “known
rel eases or threatened rel eases of hazardous substances, pollutants
and contam nants,” expressly stated that: “The Agency w Il decide
on a site-by-site basis whether to take enforcenent action or
proceed directly with Fund-financed response actions and seek
recovery of response costs after cleanup.” 48 Fed. Reg. 40658-40673
(enphasi s added).

It is frequently observed that even though pl acenent of a site

on the NPL is sinply the first step in a process,? it guarantees

nmore detailed study and drastically increases the likelihood of

2! Eagl e-Pi cher Industries v. EPA, 759 F.2d 922, 932 (D.C. Cir
1985) .
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costly enforcenent action.? Mreover, placenent on the NPL has
i mredi at e significant adverse consequences for the owner of alisted
property.2 The regulations provide for a renobval of a site from
the NPL, “where no further response is appropriate.”? Before a
delisting can occur, the EPA nmust consult and obtain the state’'s
approval, publish alist of intent to delist in the Federal Register
and a maj or |ocal newspaper, and allow public comment for at |east
30 days.

In addition, the jury reasonably could have concluded that
according to the parties action and nutual construction of their
contract a tinely clainmhad been nade, triggering coverage under the
policy. At trial, John Walter Morrison, counsel enployed by North

Ri ver to eval uate coverage i ssues under the policies, testifiedthat

22 Carus Chem cal Conpany v. EPA, 395 F.3d 434, 437 (D.C. Cr
2005); see Mead Corp. V. Browner, 100 F.3d 152, 155 (D.C. Cir
1996); DaANIEL RIESEL, ENvIRONVENTAL ENFORCEMENT: CiviL AND CRIMNAL, 8§
12.02[ 1] (2005) (citing Eagl e-Picher, 759 F.2d at 920).

28 Carus, 395 F.3d at 437 (citing Mead Corp. v. Browner, 100
F. 3d 152, 155 (D.C. Cr 1996)(costs in business reputation,
property val ue and i ncreased probability of renedi ation); RESEL, at
§ 12.02[1] (citing SCA Services of Indiana v. Thomas, 634 F. Supp.
1355, 1361-66 (N.D. Ind. 1986)(recogni zing the damage to busi ness
reputation and | oss of value in property that results fromlisting
on the NPL); B&B Tritech, Inc. v. EPA 957 F.2d 882, 883 (D.C. Cr
1992) (pl acenent on the NPL has “considerable costs”); see Mad
Corp. v. Browner, 100 F.3d 152, 155 (D.C. G r 1996)(“This circuit
has clearly recognized the harnful effects of being linked to a
site placed on the NPL. Bd. of Regents of Univ. of Wash. v. EPA
86 F.3d 1214, 1217 (D.C.Cir.1996)); see also Kent County, Delaware
Levy Court v. EPA, 963 F.2d 391, 394 (D.C. Cr. 1992) (damage to
busi ness reputation, |oss of property value and ot her consi derabl e
costs).

24 REISEL, ENVI RONVENTAL ENFORCEMENT, at 8§ 12.02[2][d](citing CFR 8§
300. 425(e)).

2 1d.
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when the EPA placed Harbor Island on the NPL the insurer and the
insured considered that it was a virtual certainty that the
governnment would either require RSR to conduct cleanup operations
or make reinbursenent for an EPA-financed cleanup. He further
testified that he told RSR that North River treated the EPA's site
listing of Harbor Island as a claim and that he was not
m srepresenting his client’s position when he did so. He stated
that: “We viewed it as a claimagainst the insured, RSR, and that
RSR in turn had made claim under the policy for the claim mde

against it. Clarice Davis, RSR s retained counsel at that tine,
testified that she heard M. Mrrison say that North River
acknow edged that a cl ai mhad been made, and that “we di scussed al

of those matters as clainms that we had noticed under that policy.”
John De Paul, an RSR officer, testified that when M. Morrison and
M. Melton, another North River representative, tal ked to him and
others at RSR “they talked about it being a claim... Every one
referred toit as a claim” Jack Wachtendorf, then RSR s insurance
broker, testified that he “absol utely” took the proposed NPL |isting
to be a clai mnmade under the policy and that North R ver never said
that they did not consider it to be aclaim RSR s Vice President
for Environnental Affairs, Gerald Dumas, testified that when a
conpany is placed on the Superfund list, it nmeans the EPA intends
to take sone action against the conpany for sone type of
envi ronnent al damage. Wen asked whether the EPA always foll ows

through and takes action if a conpany is listed, he responded

“Well, I can—Fn relating to cases that we’ve been involved wth,
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| would say yes.”

G ven the breadth of coverage provisions of the EIL policy, the
absence of any contractual definition of “claim” the |egal rules
regardi ng the construction of insurance policies in favor of the
insured, and the gravity of the EPA's assertions regarding RSR s
Harbor Island I ead facilities (and the potenti ally enornous nonetary
exposure associated therewith), RSR presented sufficient evidence
to the jury of an assertion of the governnent’s right to hold RSR
strictly liable wunder CERCLA for damages and environnental

i npai r ment .

4. The District Court did not Abuse its Discretion when it Held
that John Morrison's Testi nbny was not Protected by the Attorney-
Cient Privilege.

International argues that the district court abused its
discretion in allowng M. John Walter Morrison, fornmer counsel of
North River, to testify that during the policy period he on behalf
of North River comunicated to RSR that the insurance conpany
considered the EPA placenent of the Harbor Island site on the
Superfund List as a claimagainst RSR under the EIL policy.

International contends that the district court abused its
discretion when it overruled International’s objection to the
adm ssion of M. Morrison’s testinony as a violation of
International’s attorney-client privilege. W do not agree. The
attorney-client privilege protects from disclosure confidential
comuni cations between a client and his or her attorney “nade for

the purpose of facilitating the rendition of professional |ega
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services to the client.... Hui e v. DeShazo, 922 S.W2d 923 (Tex.

1986) (quoting Tex. R GQv. Evib. 503(b))."%® M. Morrison’s testinony
did not disclose any “confidential conmunications” between North
River and him as its attorney. H s testinony described the
comuni cati ons between hinself and the attorneys and agents of RSR
and hi s i ndependent inference and concl usi on based upon them viz.,
that he as North River’s representative and his counterparts
representing RSR treated the NPL's inclusion of the Harbor |sland
site as a claimby EPA agai nst RSR. %/

5. The District Court did not Abuse its Discretion Wen it did

not Allow International to Present to the Jury Excerpts from
Donal Bravyer's Deposition.

International argues that the district court abused its
discretion by refusing to allow International to introduce an
excerpt of the deposition of Donald Brayer, an insurance expert
retai ned by RSR whom neither RSR nor International had designated

to be called as a witness at trial. Consequently, M. Brayer was

26 W review the district court’s ruling on the adm ssibility
of evidence for an abuse of discretion. United States v. WIson,
322 F. 3d 353, 359 (5th Cir. 2003). The availability of a privilege
in a diversity case is governed by the law of the forum state.
FED. R EvibD. 501; MIller v. Transanerica Press, 621 F.2d 721, 724
(5th Gr. 1980).

2 A communi cation is only “confidential” for the purposes of
the attorney-client privilegeif it is not intended to be disclosed
to athird party. Tex. R Evib. 503(a)(5). Insofar as the record
di scl oses the conmuni cati ons and treat nent of the cl ai mbetween RSR
and North River to which M. Mrrison testified was wthin the
intention of North River. North R ver had an opportunity at trial
to introduce further evidence controverting M. NMrrison s
testinmony and his authority to act for it in treating the NPL
inclusion as a claim But North River clained that evidence was
privileged al so and opted not to introduce it.
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not present or imediately available. Before offering the
deposition excerpt, International had not intended to call him as
a W tness. In the excerpt, M. Brayer had testified to his
definition of a claimunder an insurance policy. RSR objected to
the introduction of the deposition excerpt on grounds of unfair
prej udi ce because it had not arranged for M. Brayer to be present,
relying on International’s expressed intention not to call him
The district court has broad discretion in assessing
adm ssibility under the rule providing for exclusion of relevant
evidence if its probative value is substantially outwei ghed by
danger of unfair prejudice, confusion of issues or msleading jury.

United States v. Mrris, 79 F.3d 409 (5th Cr. 1996). The trial

judge’s assessnent of relative probative value of evidence and
unfair prejudice is generally accorded great deference because of
his or her first-hand exposure to evidence and famliarity with the

course of the trial proceedings. United States v. Briscoe, 896 F. 2d

1476 (7th Cr. 1990). dGven the circunstances, the district court
did not abuse its discretion in finding that the danger of unfair
prejudice to the opposing party outweighed the probative val ue of
t he evidence and concl udi ng that the excerpt should be excl uded.

See Geiserman v. MDonald, 893 F.2d 787, 791 (5th Cr. 1990).

6. The District Court did not Abuse its Discretion when it Deni ed
International’s Motion for a New Trial.

Finally, International urges that it is entitled to reversal

of the judgnent because the jury' s finding that RSR had not waived
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its right to coverage under the EIL policy was against the great

wei ght of the evidence and shows a seriously erroneous result.
Under Texas |law, a waiver occurs when a party intentionally

relinqui shes a known right or intentionally engages i n conduct that

is inconsistent wwth claimng a knowm right. Enscor Mg., Inc. v.

Alliance, Ins. Goup, 879 S.W2d 894, 917 (Tex. App. - Houston [ 14th

Dist.]). The words or the conduct of the parties nust
“unequi vocal ly mani fest” the parties’ intent to no | onger assert the

right. Enterprise Laredo Assoc. v. Hachar’s Inc., 839 S.W2d 822,

835 (Tex. App - San Antonio 1992, wit denied).

I nternational argues that RSR s prior conduct is inconsistent
wth its current assertion of a right to coverage under the EIL
policies for the Harbor I|sland claim because Howard Myers, RSR s
General Counsel, in letters to North R ver in 1995, indicated that
it did not intend to nake a clai mregardi ng the Harbor |Island site.

M. Mers testified, however, that at the tine he had hopes
that RSR woul d be indemified by Bergsoe/East Asiatic, making it
unnecessary for RSRto call upon International for indemification
under the policy. He explained that he did not intend to waive any
of RSR's rights but sinply expressed his expectation that an
i nsurance clai mwould not be necessary.

We review a district court’s ruling on a notion for new tri al

f or abuse of discretion. Dawson v. Wal -Mart Stores, Inc., 978 F. 2d

205, 208 (5th Gr. 1992) (citing Munn v. Al gee, 924 F.2d 568, 577

(5th CGr. ), cert. denied, 502 U. S. 900, (1991); Conway v. Chem cal

Leanman Tank Lines, Inc., 610 F.2d 360, 362 (5th Cr. 1980) (citing
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Spurlin v. General Mitors Corp., 528 F.2d 612 (5th Gr. 1976)). As

a reviewng court we give great deference to the district court
ruling when it has denied the newtrial notion and upheld the jury’s

verdi ct. Dawson, 978 F.2d at 208; Munn, 924 F.2d at 577; Jones V.

Val - Mart Stores, Inc., 870 F.2d 982, 986 (5th Cir. 1989); Conway,

610 F.2d at 362 (citing Valley View Cattle Co. v. lowa Beef

Processors, 548 F.2d 1219 (5th Cr.), cert. denied, 434 U S. 855
(1977)). “New trials should not be granted on evidentiary grounds
unless, at a mninmum the verdict is against the great wei ght of the
evidence.” Conway, 610 F.2d at 363.

Based on the conflicting evidence, the district court found
that a reasonabl e jury coul d have found that RSR di d not permanently
and unequi vocally waive its right to recover from International
Accordingly, the district court denied International’s notion for
a new trial. Appl ying the applicable deferential standard, we
cannot say that the district court abused its discretion, and we
therefore affirmits ruling. Based on the evidence, a reasonable
jury coul d have found that RSR di d not permanent|y and unequi vocally

waive its right to recover from I nternational

CONCLUSI ON

For these reasons, the judgnent of the district court is

AFFI RVED.
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