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Martin Martinez-Carrillo appeals his guilty-plea conviction
of and sentence for being found in the United States after
previously being deported. Martinez-Carrillo argues that plain
error occurred at sentenci ng when the Governnent did not verbally
recommend that he be sentenced at the |l ow end of the guideline
range as required by the plea agreenent and instead attenpted to
i nfl uence the court by repeating negative facts about Marti nez-

Carrillo to the court.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The Governnent’s promise to so reconmend was satisfied by
the inclusion of the terns of the plea agreenent in the

presentence report. See United States v. Reeves, 255 F.3d 208,

210-11 (5th Gr. 2001). Martinez-Carrillo’ s argunent that the
Gover nnment breached the plea agreenent by enphasi zing his past

i nvol venent with firearns is also unavailing. The prosecutor’s
coments regarding Martinez-Carrillo’ s crimnal history were in
direct response to the court’s question as to whether there was
any redeem ng information about Martinez-Carrillo that it had
over | ooked. Such efforts by the Governnent to provide rel evant
factual information to the court at sentencing do not violate a

pl ea agreenent. See United States v. Block, 660 F.2d 1086, 1091

(5th Gr. 1981). Qur determnation that no plain error occurred
at sentencing is supported by the fact that the Governnent did
not raise the issue of sentencing Martinez-Carrillo to the high
end of the guideline range but, in fact, it was the court that

rai sed the i ssue of a possible upwards departure fromthe

guideline range. See United States v. Wlder, 15 F. 3d 1292, 1301
(5th Gr. 1994). Martinez-Carrillo has not denonstrated plain

error. See Reeves, 255 F.3d at 210.

Martinez-Carrillo also argues that the felony and aggravated
felony provisions of 8 U S.C. § 1326(b)(1) and (2) are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000). As Martinez-Carrillo concedes, his argunent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224
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(1998). Apprendi did not overrule Al nendarez-Torres. See
Apprendi, 530 U. S. at 489-90; see also United States v. Dabeit,

231 F.3d 979, 984 (5th Gr. 2000). The judgnent of the district

court 1s AFFI RVED



