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PER CURI AM *

Thi s habeas appeal arises out of the January 1985 nurder
of Virginia Tucker. John B. Nixon, Sr. was convicted of capital
murder by a Rankin County, Mssissippi jury after a three-day
trial. In the penalty phase of the trial the jury returned a death
penalty verdict and found that the capital offense was commtted

for pecuniary gain, that the nurder was especially heinous,

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



atrocious and cruel, and that the defendant had previously been
convicted of a felony involving the use or threat of violence to a
person. The conviction was affirmed on direct appeal by the

M ssi ssippi Suprenme Court. N xon v. State, 533 So. 2d 1078 (M ss.

1987). Certiorari was denied by the United States Suprene Court in

1989. Ni xon v. M ssissippi, 492 U.S. 932, 110 S. C. 13, 106

L. Ed. 2d 628 (1989). N xon exhausted his state post-conviction

remedi es. Ni xon v. State, 641 So. 2d 751 (M ss. 1994), cert.

deni ed, N xon v. M ssissippi, 513 U S. 1120, 115 S. C. 922, 130

L. Ed. 2d 802 (1995). Nixon then filed a federal petition for a
writ of habeas corpus. The district court, in a series of three
deci si ons between 1998 and 2002, denied habeas relief. The case
cones to this court on appeal fromthe district court’s grant of a
certificate of appealability (COA) on N xon’s claimof ineffective
assi stance of counsel and on Nixon’s notion to this court for a COA
on ten other grounds.

For the reasons that follow, we deny COA on nost of the
i ssues sought by petitioner, but grant COA and deny relief on his

Bat son/ Powers claim W grant COA on his claim regarding the

introduction of a prior violent felony conviction before the jury
as an aggravator. W defer ruling on the ineffective assistance
cl ai m pendi ng briefing.

BACKGROUND



On January 22, 1985, N xon and two other individuals
arrived at the hone of Thomas and Virginia Tucker. Upon entering
the house, Nixon pulled out a .22 caliber pistol and said, “I
brought y’all something.” M. Tucker, who had married his wife six
months earlier (a scant three nonths after her prior divorce was
finalized), imediately surmsed that nen had been hired by
Ms. Tucker’s former husband, Elster Joseph Ponthieux. Tucker
offered N xon noney to spare their lives, but Ponthieux replied
“[t]hat’s not what |'m after. The deal’ s already been nade.”
Ni xon and one of his associ ates then shot at Tucker, who nanaged to
escape despite being hit in the side. Tucker nade his way to his
near by place of work and asked a co-worker to check on his wfe.
Meanwhi | e, Ni xon took the gun back fromhis associate, held the gun
one inch behind Ms. Tucker’s ear and fired a shot into her head.
Ni xon and his associates fled. Ms. Tucker was soon di scovered by
Tucker’s co-worker and was taken to the hospital, where she died
the next day. Ni xon was arrested after being identified in a
i neup by M. Tucker.

At trial, as noted above, N xon was convicted of capital
mur der and sentenced to death. Follow ng conpletion of his direct
appeal and state post-conviction proceedings, Nixon filed a federal
habeas petition that was denied by the district court. Thi s

application for a COA fol |l owed.



1. DI SCUSSI ON

Ni xon has briefed ten separate grounds upon which he
argues a COA should issue, and the state has responded. W first
set forth the applicable standards of review and then turn to the
i ssues he has rai sed.
A St andard of Revi ew

Ni xon filed his original federal habeas petition in the
district court on May 24, 1995. Because the petition was filed
before the effective date of the Anti-Terrorismand Effective Death
Penalty Act of 1996 (“AEDPA’), pre-AEDPA standards apply to the
district court’s reviewof the petition as well as to our revi ew of

the petition. See Lindh v. Mirphy, 521 U S 320, 326-27, 117

S. C. 2059, 2063, 138 L. Ed. 2d 481 (1997); see also Slack v.

McDaniel, 529 U S. 473, 481, 120 S. . 1595, 1602, 146 L. Ed. 2d
542 (2000) (noting that “Lindh requires a court of appeals to apply
pre-AEDPA law in reviewing the trial court’s ruling, for cases
comenced there pre-AEDPA’). However, because N xon’s notice of
appeal was filed in this court on January 14, 2003, the post-AEDPA
version of 28 U S.C. § 2253 —the statute governing appeals of
habeas petitions —sets forth the appropriate standard for this
court to apply in determ ni ng whet her Ni xon has a right to appeal.
Slack, 529 U S. at 481, 120 S. C. at 1602.

Part of Ni xon’s appeal renmains pendi ng before this court

followng the district court’s grant of a COA on one issue. I n



this portion, however, we nust decide whether to expand the COA
grant after the district court refused it on the other issues. 1In
maki ng the threshold inquiry into whether a COA should issue, the
Suprene Court rem nds us, AEDPA bars the courts of appeals from

undertaking “full consideration of the factual or |egal basis

adduced i n support of theclains.” MIller-El v. Cockrell, 537 U. S.
322, 336, 123 S. . 1029, 1039, 154 L. Ed. 2d 931 (2003). Rather,
we nust be careful to undertake only “an overview of the clains in
the habeas petition and [rmake] a general assessnent of their
merits.” Mller-El, 537 U S at 336, 123 S. C. at 1039.

A COA should issue “only if the applicant has nmade a
substantial showing of the denial of a constitutional right.”
28 U . S.C. 8§ 2253(c)(2) (2000 & Supp. 2003). This standard is
sati sfied when the applicant denonstrates that “jurists of reason
could disagree with the district court’s resolution of his
constitutional clainms or that jurists could conclude that the
i ssues presented are adequate to deserve encouragenent to proceed
further.” Mller-El, 537 U S at 327, 123 S. C. at 1034. W may
not, however, deny a COA nerely because we believe “that the
applicant will not denonstrate an entitlenent to relief.” 1d. at
337, 123 S. Ct. at 1039. Mreover, “a claimcan be debatabl e even
t hough every jurist of reason m ght agree, after the COA has been
granted and the case has received full consideration, that
petitioner will not prevail.” 1d. at 338, 123 S. C. at 1040.
Therefore, where the death penalty is at issue, “any doubt as to
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whet her a COA shoul d issue nust be resolved in [the petitioner’s]

favor.” Hernandez v. Johnson, 213 F.3d 243, 248 (5th G r. 2000).

In evaluating the district court’s resolution on the
merits of issues presented to it, we review the district court’s

findings of fact for clear error and its conclusions of |aw de

novo. Finley v. Johnson, 243 F.3d 215, 218 (5th Gr. 2001). W

reviewits determnation of a procedural bar de novo. Johnson v.

Puckett, 176 F.3d 809, 814 (5th Cr. 1999).
B. Procedural Bars

Ni xon first argues that a COA should issue because the
district court inproperly found that the following clains were
procedurally barred: (1) that the prosecution inproperly dis-
crimnated on the basis of race in using its perenptory strikes

during voir dire in violation of Batson v. Kentucky, 476 U S. 79,

106 S. . 1712, 90 L. Ed. 2d 69 (1986), (2) that the evidence of
M. Tucker’s identification of Nl xon during the |lineup and at tri al
was i nproper because it was derived frominperm ssibly suggestive
and unreliable procedures, and (3) that the prosecution inproperly

wi t hhel d excul patory evidence in violation of Brady v. Mryl and,

373 U.S 83, 83 S C. 1194, 10 L. Ed. 2d 215 (1963). The state
argues that while the district court held these clains to be
procedurally barred, it al so addressed each claimon the nerits in
the alternative and as such, the COA should not issue because

jurists of reason cannot dispute the district court’s resol ution of



the nerits issues. Because each of these issues appears in a
di stinct procedural context, we will exam ne them along wth any
appropriate nerits discussion.

The general principles of procedural default my be
qui ckly repeated. A federal court may not grant habeas relief
where the last state court to consider the claim raised by the
petitioner expressly and unanbi guously based its denial of relief
on an independent and adequate state |aw procedural ground.

Henderson v. Cockrell, 333 F.3d 592, 604 (5th Gr. 2003), cert.

deni ed, Henderson v. Dretke, 124 S. C. 1170, 157 L. Ed. 2d 1208

(2004) . A state procedural rule is independent if it does not

“depend[] on a federal constitutional ruling,” Ake v. Cklahonms,

470 U.S. 68, 75, 105 S. . 1087, 1092, 84 L. Ed. 2d 53 (1985), and
it is adequate if firmy established and regularly and consistently
applied by the state court. Henderson, 333 F.3d at 604. Were a
state court finds procedural default on the basis of an i ndependent
and adequate state ground, absent a show ng of cause and actual
prejudi ce, a federal habeas petitioner nmay not obtain relief. 1d.

(citing Coleman v. Thonpson, 501 U. S. 722, 750, 111 S. C. 2546,

2565, 115 L. Ed. 2d 640 (1991)).

C. Bat son Cl aim

1. Procedural Default on the Batson/Powers C ai m

The district court considered itself precluded from

review ng several of Nixon's clains, including his Batson/Powers




claim because the state courts had determ ned that N xon failed to
raise the claimproperly during the state court proceedi ngs. The
state concedes, however, that the district court msinterpreted the
M ssi ssippi  Suprene Court’s ruling concerning this claim on
collateral review, see N xon, 641 So. 2d at 753-56, and a COA woul d
be proper if the federal court’s discussion had stopped there

Because the federal court went on to resolve this claim on the
merits, correctly, inthe state’s view, the state concludes that no
COA is required. In a cautious approach to the Suprenme Court’s

decision in MIller-El, supra, we grant COA but hold that N xon’s

cl ai m cannot prevail.

2. Bat son, Powers and Teague Non-Retroactivity

Ni xon argues that the exclusion of all African-Anericans
fromhis jury violated the Fourteenth Anmendnent under Batson and
Powers. On direct appeal, the M ssissippi Suprene Court held that
as a white male, N xon | acked standing to rai se a Batson chal |l enge
based on the exclusion of jurors of a different race. N xon, 533
So. 2d at 1086. Two years after Nixon’s cert. petition was deni ed,
however, the Suprene Court held that a white nmale could chall enge
the discrimnatory use of perenptory challenges. Powers, 499 U S
at 416. On post-conviction review, the state suprene court held
that the non-retroactivity principle of Teague barred the
application of Powers and that N xon could not obtain any relief on

his Batson claim Ni xon, 641 So. 2d. at 753-55. The federa



district court agreed with the M ssissippi Suprenme Court and held
that Powers was not retroactively applicable.
To begin with, Batson itself is not retroactive to cl ains

pendi ng on collateral review. Allen v. Hardy, 478 U S. 255, 261,

106 S. Ct. 2878, 2881, 92 L. Ed. 2d 199 (1986) (per curian) (“Cur
wei ghing of the pertinent criteria conpels the conclusion that the
rule in Batson should not be available to petitioner on federa
habeas corpus review of his convictions.”). Whil e sone of the
| ogic underlying Allen has since been repudiated by the Suprene

Court, the case nonetheless remains good |aw See Procter v.

Butler, 831 F.2d 1251, 1254 n.4 (5th Gr. 1987) (noting that while

the Suprene Court’s holding in Giffith v. Kentucky, 479 U S. 314,

107 S. . 708, 93 L. Ed. 2d 649 (1987) that Batson applies to
cases still pending on direct appeal “casts sone doubt on the
continued validity of Allen's reasoning,” the Court “limted its
hol ding to cases still on direct appeal, and avoi ded any suggesti on
that Allen's holding — concerning cases on collateral review —
shoul d be changed”). Since N xon’s case becane final on direct

appeal follow ng Batson, Batson applies to his claim United

States v. Robinson, 367 F.3d 278 (5th Cr. 2004) (citing Giffith,

479 U. S. at 322, 107 S. C. at 712).

The determ native question in this case, and res nova in
this court, is whether Powers sets forth a “new rule” that is not
retroactively applicable under Teague. As the state notes, every

other circuit court to have directly addressed this issue has held
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that Powers is not retroactively applicable to clains on coll ateral

revi ew. See, e.d., Nguyen v. Reynolds, 131 F.3d 1340, 1351-52

(10th Gr. 1997); Jones v. onez, 66 F.3d 199, 202-04 (9th Gr.

1995); Van Daalwk v. United States, 21 F.3d 179, 180-83 (7th GCr.

1994); Farrell v. Davis, 3 F.3d 370, 371-72 (11th Gr. 1993);

Echlin v. LeCureux, 995 F. 2d 1344, 1349-51 (6th Cr. 1993). Ni xon
agrees and cites no cases to the contrary, but he nonethel ess
argues that Powers does not constitute a new rule under Teague.
Based on the strong consensus, not only of federal circuit courts
but al so of state suprene courts, that Powers is nonretroactive on

collateral review, we disagree. See Brown v. State, 798 So. 2d 481,

505-06, ¢ 66 (Mss. 2001); Brewer v. State, 819 So.2d 1165,

1167-68, 1Y 13-14 (Mss. 2000); Holland v. State, 705 So.2d 307,

327-29, 1Y 45-47, 53-55 (Mss. 1997); King v. State, 656 So.2d

1168, 1174-78 (Mss. 1995); Flem ng v. State, 604 So.2d 280, 294

(Mss. 1992). N xon’s citation of a footnote in J.E.B. v. Al abansa,

511 U. S. 127, 141 n.12, 114 S. C. 1419, 1427 n.12, 128 L. Ed. 2d
89 (1994), which suggests doctrinal “conpul sion” behind the Court’s
prohi bition of sex-based perenptory strikes, also fails to
persuade. J.E.B. foll owed Powers and Batson as a |l ogical corollary
of those cases’ hol dings that race-based perenptory strikes viol ate
the Equal Protection d ause. The J.E. B. footnote expresses no
opi nion on, and certainly does not reach, the separate question

whet her it was “doctrinally conpelled,” and therefore not a “new

rule,” to hold that a defendant fromone race or sex can chall enge
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discrimnationin jury selection agai nst nenbers of another race or

gender. N xon’s Batson/Powers claimfails on the nerits.

D. | nproper ldentification Caim

In his pre-trial notion to suppress, N xon asserted that
M. Tucker’s identification of him was the product of an unduly
suggestive lineup. The notion was eventually wi thdrawn by Ni xon’s
trial counsel and the issue was not raised at trial. On direct
appeal, the M ssissippi Suprene Court noted that no objection was
made at trial on this issue, and therefore, the clai mmy not have
been cogni zabl e on appeal, N xon, 533 So. 2d at 1086-87, but the
court proceeded to consider and reject Nixon's identification claim
onthe nerits. 1d. On state post-conviction review, the identifi-
cation claimwas not addressed by the court, but was dism ssed as
procedurally barred. Ni xon, 641 So. 2d at 756 (“A published
anal ysis of the remaining issues is unwarranted because N xon has
wai ved his right to raise themat this tinme.”).1?

It is unclear whether, in stating that this claimis
procedurally barred fromfederal review, the district court relied
upon the M ssissippi Suprenme Court’s ruling on direct appeal or on
post-conviction review. In any event, because the district court
al so discussed this claimin detail and rejected it on the nerits,

we need not decide the correctness of the district court’s

! The court based its procedural bar ruling ontwo bars avail abl e under
M ssi ssi ppi’s post-conviction review schene: (1) failure to raise a claimon
direct appeal and (2) res judicata where a claimwas raised and di sposed of on
the merits on direct appeal. See N xon, 641 So. 2d at 756 n.8.
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procedural bar analysis. More than that, we may not decide the
merits of the identification claimeither, for, unlike his Batson
claim Ni xon has not requested a COA on the district court’s ruling
on the nerits. Nor does Nixon brief or argue any substantive
challenge to the district court’s nerits ruling on the identifi-
cation claimin this court. As a result, N xon has abandoned any
argunent that the district court’s resolution of the nerits claim

is debatable anong jurists of reason. See Foster, 293 F.3d. 766

784 (5th Cr. 2002) (unbriefed clainms are abandoned). Even if we
granted a COA on the procedural default question, our decision
would not provide N xon wth any relief because the nerits
determnation by the district court nust stand. See Sl ack, 529
US at 484-85 (where a procedural ruling is at issue, 8§ 2253
requires a petitioner to show debat abl e i ssues concerni ng both the
denial of a constitutional right and error in a district court’s
procedural ruling before a court of appeals may grant a COA and
consider the appeal). Thus, we decline to grant the COA on the
district court’s procedural def aul t ruling regarding the
identification claimand we will not issue a COA on the nerits of
the claim
E. Brady Caim

When the Brady claimwas first raised by N xon on post-
conviction review, the Mssissippi Suprenme Court held the claim

procedurally barred. Ni xon, 641 So. 2d at 756. Because the Brady
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claimwas not raised at trial or on direct appeal or discussed on
its nmerits, it is apparent that the M ssissippi court relied solely
on the failure to raise bar. This bar constitutes an i ndependent
state ground for rejecting a habeas petitioner’s claimin federal

court. See Puckett, 176 F.3d at 823-24 (discussing the application

of Mss. CooE ANN. 8§ 99-39-21(1) to the petitioner’s Batson claim;

see also Stokes v. Anderson, 123 F.3d 858, 860 (5th Cr. 1997)

(holding that “8 99-39-21(1) does contain an independent state
procedural bar”).

The next question is whether the failure to raise bar is
adequate as applied to Brady clains. As the state notes, “[we
presunme the adequacy and independence of a state procedural rule
when the state court expressly relies on it in deciding not to

review a claimfor collateral relief.” Sones v. Hargett, 61 F.3d

410, 416 (5th Cr. 1995). Further, the petitioner bears the burden
of denonstrating the i nadequacy of a state procedural rul e and nust
show that the state has failed to apply the procedural bar to
clainms simlar to those he raises. Stokes, 123 F. 3d at 860. Wile
Ni xon cites no cases indicating that Mssissippi has failed
regularly to apply the procedural bar contained in 8§ 99-39-21(1) to

Brady-type clains, and therefore appears unable to carry his burden

13



inthis regard, we are reluctant to forecl ose the i ssue altogether
because the cases cited by the state are | ess than conpelling.?

As a prudential matter, we shall assune argquendo that the
state procedural bar applied to this claim was independent and
adequate, and nove on to N xon's contention that his claimis
revi ewabl e based upon a show ng of cause and actual prejudice.
Henderson, 333 F.3d at 604 (citing Colenman, 501 U.S. at 750, 111
S. C. at 2565). W need not consider his allegation of cause for
his procedural default, however, as N xon cannot show actual
prejudice fromthe all eged Brady viol ation.

In order to succeed on a Brady claim a defendant nust
show that (1) the state wthheld evidence, (2) the evidence is
favorable to the accused, and (3) the evidence is material to qguilt

or puni shnent. DiLosa v. Cain, 279 F.3d 259, 262-63 (5th Grr.

2002) (citing United States v. Bagley, 473 U S. 667, 674, 105

S. &. 3375, 3379, 87 L. Ed. 2d 481 (1985)). Evidence is materi al

2 The cases cited by the state for the proposition that the M ssissippi
Suprenme Court has consistently applied the failure to raise bar to Brady cl ai ns
do not clearly stand for that proposition. Indeed, at |east one recent

M ssi ssi ppi Suprenme Court case appears to indicate that the M ssissippi court is
not necessarily strict and consistent in its application of this bar in Brady
cases. See Sinpbn v. State, 857 So. 2d 668, 679 (Mss. 2003) cert. denied by
Sinon v. Mssissippi, 124 S. C. 1885 (2004) (refusing to inpose the failure to
rai se procedural bar where a petitioner clainmd he did not have access to the
Brady materials at the tine of his direct appeal). |In addition, the state’'s
citation to Johnson v. Puckett, 176 F.3d 809 (5th G r. 1999), for the proposition
that the failure to raise bar is adequate as applied to Brady clains is
incorrect. Johnson considered a Brady claimthat the petitioner conceded was
barred and discussed only whether the petitioner had established cause and
prejudice. See Johnson, 176 F.3d at 815-16. The Johnson court’s hol di ng t hat
the application of Mssissippi's failure to raise bar constituted an i ndependent
and adequate state ground for precluding federal habeas relief pertainedonly to
a Batson claim [|d. at 823-24.
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under Brady “if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the
proceedi ng woul d have been different.” Bagley, 473 U S. at 682.
The evidence proffered by N xon was neither material nor
prej udi ci al .

Ni xon all eges that Wade Carpenter, the nan who sold the
gun that was used to nmurder M's. Tucker, was shown a picture of an
i ndividual that the police believed to be the nurderer and that
Carpenter said he did not sell the gun to the individual in the
phot ograph. This much of Nixon’s claimis supported by Carpenter’s
af fidavit. However, N xon also clains, wth no evidentiary
support, that N xon’s photo was the one shown to Carpenter. As the
district court noted in its opinion, nothing in Carpenter’s affi-
davit even suggests that N xon was the man in the picture. I n
addition, given that one of N xon's co-conspirators testified at
trial that N xon was the triggerman who killed Ms. Tucker, any

benefit that N xon woul d have gained from Carpenter’s statenent,

even if he was actually referring to a photo of Nixon, is illusory
at best. |dentification of N xon as the culprit was not a
significant issue at trial. Carpenter’s statenment was neither

material under Brady nor did N xon suffer actual prejudice as a
result of its being wthheld.

For these reasons, we pretermt the decision whether to
grant a COA on the district court’s ruling that N xon procedurally
defaulted his Brady claim And, because we agree with the district
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court that Nixon cannot denonstrate that the allegedly w thheld
informati on was material or prejudicial under Brady, we decline to
grant a COA on the nerits of the claim
F. | nproper Jury Instructions Caim

Ni xon asserts that the jury instructions inproperly
enphasi zed the requirenent of unanimty with regard to mtigating
circunstances. The parties dispute whether this claimwas raised
on direct appeal. The state court held this claim to be
procedurally barred on post-conviction review. N xon, 641 So. 2d
at 756. The federal district court held that the claimwas pro-
cedurally barred because the claimhad not been raised on direct
appeal and, in the alternative, that the claimhad no nerit.

Ni xon now argues that it is debatable anong reasonabl e
jurists that the district court erred inits procedural bar ruling
because his claim was actually raised on direct appeal in an

Amendnent to Petition for Rehearing. He cites Hathorn v. Levon

457 U. S. 255, 102 S. C. 2421, 2424, 72 L. Ed. 2d 824 (1982), for
the proposition that new clains raised in rehearing petitions
before the M ssissippi Suprenme Court may be considered by the
federal courts. In this case, as in Hathorn, the petition for
rehearing was denied by the M ssissippi Suprenme Court wthout a
publ i shed opinion. Hathorn, 457 U. S. at 259, 102 S. . at 2424.
In Hathorn, the Suprene Court held that the M ssissippi Suprene

Court’ s deni al of rehearing wthout opinion did not constitute the

16



application of an “adequate” state procedural bar because the Court
found it “difficult to know whether the M ssissippi Suprenme Court
still adheres to the rule [barring review of questions raised for
the first time on rehearing], applying it silently, or whether the
court has abandoned the rule.” [1d. at 263. The state essentially
argues that Hathorn is no | onger good |aw because since Hathorn,
the M ssissippi Suprenme Court has repeatedly held that it wll not
consider argunents raised for the first tinme on rehearing.

We need not address the question of Hathorn's conti nued
validity on this issue, however, because Hathorn is i napplicable to
this case. Here, the procedural bar was not applied “silently”
because, unlike in Hathorn, the denial of rehearing was not the
final ruling of the state courts on this issue. Rather, on post-
conviction review, the M ssissippi Suprene Court held the claimto
be procedurally barred. N xon, 641 So. 2d at 756. In his brief
before this court, N xon does not argue that the M ssissippi
procedural bars are inadequate as applied to his jury instruction
claim nor does he argue that he can denonstrate cause and
prejudice sufficiently to overcone the application of any
procedural bar on this issue. N xon’ s argunent agai nst procedura
bar has no debatable nerit. Since no jurist of reason could

di sagree with the district court’s ruling that the jury instruction
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claimis procedurally barred, we decline to grant a COA on this
claim?
G Surprise Testinony Caim

Ni xon contends that the prosecution violated hisright to
due process because it did not notify him prior to trial that
M. Tucker and Jinenez, a co-conspirator, would testify that, in
the course of conmtting the crine, Nixon told M. Tucker that “the
deal 's already been nmade.” The non-disclosure of this statenent,
Ni xon argues, violated the state’s pretrial representation to Ni xon
and prejudiced his defense, which had been predicated on the
state’s inability to support capital mnurder charges based on a
murder-for-hire theory.

Ni xon’s surprise testinony claim before this court
parallels his assertion before the state courts that the state had
vi ol ated M ssissippi discovery rules. See Nixon, 533 So. 2d at
1088- 91. The M ssissippi Suprene Court held, on direct appeal
that the trial court had foll owed the proper guidelines under state
| aw to address any discovery violations underlying the contested
testinony and that at |east sone of the statenents did not fal

within the relevant state discovery rule. 1d. The district court

8 Even if we considered the nerits of Nixon's jury instruction claim
we woul d hold that the district court’s alternative resolution of the claimon
the merits is undebatable. The jury instructions given by the state trial court
did not inproperly suggest that the jury needed to find mtigating circunstances
unani nously to avoid i nposition of the death penalty. To the contrary, the jury
instructions made clear that the jury was not required to find “any mtigating
circunstances in order to return a sentence of life inprisonment.” Thus, even
if we were to grant the COA on N xon’s procedural claim it would be unavailing
to himbecause he would not be entitled to any relief on the nerits.
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reviewed the substance of this claim and found that it had no
merit.

As N xon evidently recogni zes, a claimthat state | aw has
been violated is generally not cognizable on federal habeas.

Estelle v. McQuire, 502 U S. 62, 67-68, 112 S. C. 475,479-80, 116

L. BEd. 2d 385 (1991). He has attenpted to recast his state claim
as a federal constitutional claim by citation to Brady.
Unfortunately for Nixon, this effort is unavailing. The ostensibly
withheld information was neither exculpatory nor wuseful for
i npeachnent purposes, as Brady requires. N xon clains only that
his trial team was surprised by the use of this powerfully
i ncul patory testinony. Such testinony, when not wuseful for
i npeachnent purposes, sinply does not fall within the anbit of

Brady and its progeny. See Strickler v. Geene, 527 U. S. 263, 280,

119 S. . 1936, 1947, 144 L. Ed. 2d 286 (1999) (noting that the
Brady obligation applies to “inpeachnent evidence as well as
excul patory evi dence”).*

More inportantly, we agree with the district court that
Ni xon cannot denonstrate any prejudice arising fromthe allegedly
i nproper w thholding of this information. Ji mnenez nmade a post-
arrest statenent to the police, which was provided to the defense
during discovery and clearly inplicated Nixon in a nurder-for-hire

plot. Thus, the defense was on notice that such testinony woul d

4 To hold otherwi se would be creating an inperm ssible “new rule” of
constitutional procedure. See Gray v. Netherland, 518 U.S. 152, 166-70 (1996).
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likely be presented at trial. The notion that the additiona
testinony regarding the “deal” so prejudiced the defense as to ri se
to the level of a due process violation is untenable.

Jurists of reason cannot disagree with the district
court’s analysis of this issue, and we decline to grant a COA
H. “Especially Heinous, Atrocious or Cruel” Aggravator

Ni xon argues that the use of the “especially heinous,
atrocious or cruel” aggravator violated his constitutional rights
because it is unconstitutionally vague and did not properly narrow
the class of individuals who are death-eligible. The state court
denied this claimon the nerits on direct appeal. N xon, 533 So.

2d at 1097-98. In Maynard v. Cartwight, 486 U S. 356, 108 S. C

1853, 100 L. Ed. 2d 372 (1988), the Suprene Court held that such an
aggravator is unconstitutionally vague unless an appropriate
limting instruction is provided. Id. at 364. The jury
instruction provided at N xon’s trial defined a capital offense to

be “especially heinous, atrocious or cruel,” where the offense is

“a conscienceless or pitiless crime which is unnecessarily
torturous to the victim” This |anguage was borrowed by the
M ssi ssippi  Suprene Court from a Fifth Circuit opinion. See

Cenbns v. State, 535 So. 2d 1354, 1363 (Mss. 1988) (quoting

Spinkellink v. Wainwight, 578 F. 2d 582, 611 (5th Gr. 1978)). The

Fifth Grcuit, in turn, quoted a Florida Suprene Court opinion

See State v. Dixon, 283 So.2d 1, 9 (Fla. 1973) (internal citation
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omtted). The M ssissippi Suprene Court quoted the follow ng

| anguage from these cases:
What is intended to be included are those capital crines
where the actual commi ssion of the capital felony was
acconpani ed by such additional acts as to set the crine
apart from the norm of capital felonies — the
consci encel ess or pitiless crinme which is unnecessarily
torturous to the victim

A enpbns, 535 So.2d at 1363 (internal quotation marks and citations

omtted). The United States Suprene Court has at least inplicitly

endorsed the limting instruction adopted by the M ssissippi

Suprene Court, referringtoit as “the proper Iimting construction

of the ‘especially heinous’ aggravating factor.” d enpbns V.

M ssissippi, 494 US 738, 751, 110 S. C. 1441, 1449, 108

L. Ed. 2d 725 (1990) (enphasis added). |In doing so, the Suprene
Court cited the page fromthe M ssissippi Suprenme Court’s opinion
in Cenons that contains the above quotation. [d. (citing d enobns,
535 So. 2d at 1363). Earlier in denons, the Court recited the
M ssi ssi ppi Suprenme Court’s narrowi ng | anguage to i nclude “nmurders
that are conscienceless or pitiless and unnecessarily torturous to
the victim. . . .” 494 U S at 744, 110 S. C. at 1446 (internal
quotations and citations omtted).

Notwi thstanding this reasonably <clear guidance in
d enpbns, N xon contends that the Suprene Court really neant to
require in the narrow ng construction that “the actual comm ssion
of the capital felony [nust be] acconpani ed by such additional acts

as to set the crine apart fromthe normof capital felonies.” W
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cannot accept N xon’s position as reasonably debatable for two
reasons. First, the Suprene Court in Cenbns never expressly
refers to the | anguage on which he relies. Second, as the district
court noted, a capital case jury can hardly be expected to know
what facts set apart the case before themfrom®“the normof capital
felonies.” Such | anguage woul d inproperly invite specul ation and
references to wholly extraneous events.

Finally, as we noted in Billiot v. Puckett, 135 F. 3d 311

(5th Cr. 1998), “a federal habeas court may not grant relief
unless the petitioner denonstrates that the error ‘had a
substantial and injurious effect or influence in determ ning the

jury's verdict.”” 135 F.3d at 318 (quoting Brecht v. Abrahanson,

507 U S. 619, 622, 113 S. C. 1710, 1714, 123 L. Ed. 2d 353

(1993)). As a result, “a federal habeas court nust conduct a
harm ess error analysis of all trial errors . . . before granting
habeas relief.” |d. Here, it seens apparent, as it did to the

district court, that had the jury been instructed with the
addi tional | anguage sought by N xon, the testinony adduced at tri al
regarding the execution-style killing of Ms. Tucker would have
i nexorably led the jury to conclude beyond a reasonabl e doubt that

an aggravating circunstance existed.® Thus, any error in the jury

5 The M ssissippi Suprenme Court found that the nurder qualified under
the “especially heinous” aggravator based upon the follow ng facts adduced at
trial:

M. Nixon forcibly entered the house of a couple who feared he was

there to kill them N xon fired several shots at M. Tucker in the

presence of Ms. Tucker; Ms. Tucker was westled to the floor in
preparation for her rmurder; Nixon held a pistol an inch from Ms
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instruction was harm ess at best and the district court’s rulingto
that effect is not debatable anong jurists of reason. COA is not
warranted on this claim

| . Prior Violent Felony Caim

Ni xon asserts that his prior Texas conviction for rape
should not have been introduced before the jury to satisfy the
“prior violent felony” aggravating circunstance because he pled
guilty to statutory rape, not rape involving the use of force. See
Mss. Code Ann. 8 99-19-101(5)(b) (indicating that a prior
conviction for “another capital offense or of a felony involving
the use or threat of violence to the person” is an aggravating
ci rcunst ance under M ssissippi law). M ssissippi |awrequires that
the prosecutor prove each aggravating circunstance beyond a
reasonabl e doubt. See N xon, 533 So. 2d at 1099; M ss. Code Ann.
§ 99-19- 103 (Supp. 1986).

The 1958 Texas indictnment to which Nixon pled guilty
accused him of “ma[king] an assault and . . . ravish[ing] and
hav[i ng] carnal know edge” of a woman under ei ghteen years of age.
The M ssissippi Suprenme Court held that this conviction qualified
as a prior violent felony based on the Texas Court of Crim na

Appeal s decision in Rodrigues v. State, 308 S.W2d 39 (Tex. Crim

Tucker’s head and fired a bullet into her brain; Ms. Tucker was
left to die, but was found within one-half hour bleeding fromthe
nout h and nose and gasping for breath; and Ms. Tucker struggled to
live but died the next day.
Ni xon, 533 So. 2d at 1097-98. These facts place the case beyond the norm even
of capital felonies.
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App. 1957). Ni xon, 533 So. 2d at 1098-99. The district court
i ndependently reviewed the claimand agreed with the M ssissi ppi
court, reading Rodrigues to stand for the proposition that because
an indictnent including the terns “ravish” and *“assault” could
support a conviction for rape by force as well statutory rape, and
because the terns were not necessary to a conviction for statutory
rape, N xon's guilty plea qualified the conviction as a prior
vi ol ent fel ony.
The district court relied upon the | anguage i n Rodri gues

whi ch indicates that under Texas | aw,

[t]he word “ravish” inplies force and want of consent,

and its use in the indictnent in connection with the

all egation of rape of a fenal e between the ages of 15 and

18 years, as here, renders the indictnment sufficient to

support a conviction for rape by force as well as for

statutory rape.
Rodri gues, 308 S.W2d at 40. However, as Ni xon points out, the

Texas court went on to hold that “[t]he word ‘ravish’ is not,

however, descriptive of the offense, and it is therefore not

necessary that force be proven in order to sustain a conviction

under such indictnment.” Id. (enphasis added). | ndeed, in
Rodri gues, the Texas court rejected the state’ s argunent that such
an indictnment could only support a conviction for rape by force.
Id. As a result, the court held that the defendant shoul d have
been permtted to submt a jury instruction indicating that the

previ ous unchaste behavi or of the accuser would constitute a valid
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defense to the indictnment —a defense that was only available in
statutory rape cases under Texas law at the tine.® |d.

In addition to the dispute over the status of this
conviction as an aggravator, there is a question whether its being

pl aced before the jury anounted to harmess error. See Billiott,

supra.

Thus, we find it at |east debatable anong jurists of
reason whether a guilty plea to such an indictnent can support a
jury finding that Nixon had commtted a prior violent felony and
that such a finding may support the inposition of the death
penalty.’” Therefore we grant the COA on this claim
J. Doubl e Use O ai m

Ni xon next argues that the use of the “for pecuniary
gain” aggravator was inappropriate in his case because this
aggravat or duplicates an el enent of his offense of conviction under
M ssissippi’s capital nmurder statute. See Mss. Code Ann. § 97-3-

19(2)(d). The M ssissippi Suprene Court on direct appeal held that

6 The state, inits brief before this court, provides no analysis of
this issue and rather sinply relies on the district court opinion and asserts
that the district court’s resolution of the claimis not debatable.

7 In holding that this claimis debatable anong jurists of reason, we
do not suggest, as Nixon proposes, that it is appropriate to exam ne the Texas
state court proceedings related to Ni xon’s prior conviction or informati on beyond
the fact of conviction, the underlying indictnment and Nixon's guilty pleato the
indictment. As the state points out, Mssissippi law relating to sentencing
enhancenments appears to indicate that such an examnation is inappropriate
because of the potential for extended proceedings to consider the nature of
prior offenses. See Phillips v. State, 421 So. 2d 476, 481 (Mss. 1982) (“In
fulfilling its mssion to determne whether a prior conviction is
constitutionally valid for the purpose of enhancing a defendant's sentence, the
trial court rmust not be placed in position of ‘retrying’ the prior case.”).
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claim was foreclosed by substantial state and federal court
precedent. Ni xon, 533 So. 2d at 1097. Li ke that court and the
district court, we hold that Ni xon’s claimwas barred by existing

precedent. See Lowenfield v. Phelps, 484 U S. 231, 246, 108 S. C.

546, 555, 98 L. Ed. 2d 568 (1988) (the “fact that the aggravating
circunstance duplicated one of the elenents of the crinme does not

make [a death] sentence constitutionally infirnf); Tuilaepa V.

California, 512 U.S. 967, 971-72, 114 S. . 2630, 2634-35, 129
L. BEd. 2d 750 (1994) (“To render a defendant eligible for the death
penalty in a homcide case, we have indicated that the trier of
fact must convict the defendant of nurder and find one ‘aggravati ng
circunstance’ (or its equivalent) at either the guilt or penalty
phase.” “The aggravating circunstance nay be contained in the
definition of the crinme or in a separate sentencing factor (or in

both).”) (enphasis added; internal citations omtted). WIllians v.

Taylor, 529 U S 362, 392 n.16, 120 S. C. 1495, 1513 n. 16, 146
L. Ed. 2d 389 (2000) . Ni xon’s purported distinctions of
Lowenfield and Tuil aepa are neritless; no COA is warranted.
K. Psychol ogi cal Assistance Caim

Ni xon argues that the trial court’s failure to appoint a
psychol ogi st on his behalf violated his constitutional rights under

Ake v. &l ahomm, 470 U.S. at 83, 105 S. C. at 1096, and the due

process cl ause. The M ssissippi Suprene Court denied this claimon

the nerits on direct appeal. N xon, 533 So. 2d at 1095-97. The
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federal district court on habeas rejected the claimon the nerits

holding that N xon had not even made a prelimnary show ng or

presented any evidence to the trial court, which suggested that an

expert woul d have provided any useful information in this case.
We have read Ake to inpose

a constitutional obligation [upon the state] to provide
an indigent crimnal defendant wth access to the
assi stance of a psychiatrist in the followng two
circunstances: (1) “when a defendant denonstrates to the
trial judge that his sanity at the tine of the offense is
to be a significant factor at trial” and (2) “in the
context of a capital sentencing proceeding, when the
State presents psychiatric evidence of the defendant's
future dangerousness.”

Wite v. Johnson, 153 F.3d 197, 200 (5th Cr. 1998) (quoting Ake,

470 U.S. at 83). N xon presented no evidence to the trial court
that his sanity at the tinme of the offense would be a significant
factor at trial nor did the state present psychiatric evidence at
t he sentenci ng phase.

Ni xon posits nore broadly that he sought expert
assistance in order to obtain evidence in support of and to
establish mtigating circunstances at the sentencing phase. As
shown, this request does not state a valid claim under Ake, as
interpreted by this court. Wite, 153 F.3d at 204. Mbreover, as
there is no Suprene Court authority enunciating a capital
defendant’s constitutional right to obtain court-appointed
psychi atric counsel outside the standards of Ake, N xon in effect
asks this court inpermssibly to create a “new rule” of |aw,

contrary to Teaque v. lLane, 489 U S 288, 109 S. . 1060, 103
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L. Ed. 2d 334 (1989). The district court’s resolution of this
i ssue is not reasonably debatable for purposes of granting a COA
L. Caimfor Ineffective Counsel at Motion for New Trial
Finally, N xon clains that he was denied his Sixth
Amendnent right to counsel during consideration of his notion for
a new trial. When this issue was raised on direct appeal, the
M ssi ssi ppi Suprenme Court, after noting that N xon had no absol ute
right to particular counsel because of the need to maintain an
orderly trial process, eval uated and found Ni xon’s clai mwanti ng as

an i neffecti ve assi stance cl ai munder Strickland v. Washi ngt on, 466

US 668, 104 S. . 2052, 80 L. Ed. 2d 674 (1984). N xon, 533 So.
2d at 1101-02. The district court denied N xon’'s claim on the
merits, holding that he had denonstrated no conflict of interest
and that he was never deprived of the right to counsel.

On the norning of the hearing on his notion for a new
trial, N xon attenpted to dismss his trial counsel and obtain new
representation. Ni xon based his argunent for new counsel on an
all eged conflict of interest that arose when his trial attorney
brought his co-defendant’s | awer to neet with N xon follow ng his
conviction, and prior to the hearing on the new trial notion.
Ni xon’s trial |awer, aware that his client did not want his
services, repeatedly asked to be excused fromhis representation.
The trial judge, ostensibly concerned that N xon was attenpting to

delay the proceedings, denied N xon’s notion. However, upon
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further consideration, the trial judge placed Nl xon’s trial counsel
under oath and began questioning him about the alleged conflict.
After hearing from both N xon’s trial counsel and his co-
defendant’ s counsel, the trial judge determned that no conflict
exi sted and that N xon's notion for new counsel would be deni ed.
The notion for a new trial was then argued by Ni xon's trial
counsel

Ni xon now asserts that he was denied his Sixth Arendnent
right to counsel because an actual conflict existed between N xon
and his counsel, and he was conpletely deprived of counsel while
his |awer was discussing the alleged conflict under oath before
the state trial court. This issue is not reasonably debatable
the district court and the state courts were clearly correct in
hol di ng that there was no actual conflict that would have rendered
ineffective Nxon’s trial attorney’s representation of himduring
the newtrial notion. There is no basis for Nixon’ s claimthat his
| awer had an a priori conflict of interest for bringing a co-
defendant’s | awyer to neet with Ni xon post-conviction. In Bullock
v. Wiitley, 53 F.3d 697 (5th Gr. 1995), we held that there was no
constitutional conflict of interest where a co-defendant’s attorney
took the l ead in obtaining i nformati on fromthe defendant on behal f
of the defendant’s |lawer prior totrial. 53 F.3d at 702. Setting
up a post-conviction neeting between the defendant and a co-
defendant’s attorney could not create a conflict of interest,
particularly when, as here, the state trial court found that N xon
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hi msel f requested the neeting. In addition, it can hardly be
contended that Nixon’s trial attorney was testifying against his
client’s interest when the state judge questi oned hi mregardi ng the
conflict of interest. Gven that both N xon and his attorney had
asked for his renoval, the attorney was essentially advocating
Ni xon’s position at all tines.

Contrary to his assertions, N xon was never deprived of
his right to counsel prior to or during the notion for a newtrial.
Ni xon had counsel —his trial attorney. It is true that N xon and
the attorney were unhappy about the continued representation, but
we have repeatedly stated that “[t]he Sixth Amendnent . . . does
not guarantee an absolute right to the counsel of one's choice.”

United States v. Paternostro, 966 F.2d 907, 912 (5th Gr. 1992).

Ni xon cites no authority for the argunent that he was deprived of
his right to counsel while the judge was questioning his |awer
regarding the alleged conflict of interest. Further, the fact that
di ssenting judges on the M ssi ssippi Suprene Court woul d have found
a conflict of interest or would have presuned prejudice to N xon
fromthe circunstances does not automatically prove that reasonabl e
jurists could di sagree. Wth due respect, the dissenting justices’

position does not followthis court’s interpretation of Strickl and

and Cuyler v. Sullivan, 446 U. S. 335 (1980). The question before

this court is whether reasonable jurists could debate whether the
state court’s adjudication of the claim was “reasonable” and
whet her the district court’s assessnent of the constitutional issue
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is debatable or wong. On the contrary, were we to hold as N xon
desires, we would be creating a “new rule” of constitutional |aw,

a course barred to us by Teague. See Wley, 969 F.2d at 95-98. As

aresult, a COA is unwarranted.
[11. CONCLUSI ON
For the reasons di scussed above, N xon’s application for
a certificate of appealability is GRANTED IN PART and DEN ED I N

PART. The certificate has been granted on Ni xon’s Batson/ Powers

and prior violent felony clainms, but the Batson/Powers claimfails

on the nerits. Further briefing is needed on the prior violent
felony claim As to all other clains treated in this opinion, COA

i's DEN ED
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