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Def endant - Appel | ant Jared Abbruzzese appeals froma jury
verdi ct awardi ng damages to Plaintiffs-Appell ees David Wbb and
Thomas Di xon on their fraud cl ains agai nst him Because

Abbruzzese failed to present properly his contentions on appeal

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



inthe district court, our reviewis quite limted. Finding no
plain error, we affirm
| . Facts and Proceedi ngs

In the late 1990s, Webb served as chief executive officer of
CS Wrel ess Systens, Inc., and D xon was CS s senior vice
president in charge of operations. Abbruzzese was chairman of
the board of directors of CS and their chief executive officer of
CAl Wreless Systens, Inc., the parent conpany of CS

During this time, CAl’s senior managenment was seeking a
“strategic partner”—i.e., a major teleconmunications firm-to
invest in or purchase CAl and CS. But a major obstacle hanpered
CAl's ability to market CS: Heartland Wrel ess, a conpany that
owned a mnority interest in CCS. During an October 1998 neeting
in Dallas, CAl and CS managenent formulated a plan to deal with
the Heartland problem The plan involved CAl buyi ng out
Heartland’s stake in CS, followed by a nerger of CAl and CS. It
was hoped that the resulting conpany would then be in abetter
position to attracted a purchaser or a nerger partner. The
executives were particularly interested in attracting M
Worl dCom as a joint-venture partner, since (anong other things)
Wor|l dCom | acked a wirel ess business and thus was likely to retain
many CAl and CS enpl oyees after a nerger.

Wil e the senior managers were in Dallas for this strategy
nmeeti ng, Abbruzzese and Webb net privately over dinner. Wbb

testified at trial that Abbruzzese used this dinner as an



opportunity to persuade himand D xon to remain with the conpany,
so that the two would enploy their superior contacts in the
i ndustry to hel p Abbruzzese achi eve the plan descri bed above. In
1997, Webb and Di xon had signed three-year enploynment contracts
wth CS, which granted each a nunber of options to purchase CS
stock. According to Webb, during the dinner in Cctober 1998,
Abbruzzese prom sed that both Webb’'s and D xon’s CS options woul d
“conme forward,” neaning that the CS options would be repl aced by
options to buy stock in the post-nerger conpany.

I n Decenber 1998, CAl bought Heartland's interest in CS
About a nonth | ater, Abbruzzese tel ephoned Wbb. Wbb testified
t hat Abbruzzese told himthat Sprint had recently bought a
substantial position in CAl. Wbb also testified that Sprint was
the worst possible strategic partner. Since Sprint already had a
W rel ess busi ness, Abbruzzese clainmed that Sprint would not need
to retain CAl'’s and CS' s nmanagenent. Abbruzzese al so cl ai ned
that Sprint was only interested in obtaining the broadband
t el ecommuni cati ons spectrum owned by CAl and CS at a cheap price.
Accordi ng to Webb, ABBRUZZESE encouraged Webb and Di xon to
negoti ated separation agreenents with CS before Sprint took over
t he conpany, and Abbruzzese offered to help them do so before he
too was term nated by the inpending new owner. Wbb testified
that he tape-recorded this conversation with Abbruzzese and

pl ayed it for Dixon.



Believing that their hard work at CS was for naught, Webb
and D xon both signed separation agreenents and accepted
severance packages in February 1999. Each separati on agreenent
contained a release of any clains that the departing executive
m ght have against CS or any of its affiliates or enpl oyees,

i ncl udi ng Abbruzzese. The separation agreenents al so

exti ngui shed Webb’ s and Di xon’s stock options in CS. In

addi tion, Webb and D xon entered into consulting agreenents,

whi ch obligated each to aid in the selling of certain CS assets.

A few weeks after Webb and Di xon signed their separation
agreenents, the two renmai ning senior executives at CS (the
conpany’s chief financial officer and its general counsel and
three | ess-senior CS enployees all received a nunber of CAl stock
opti ons.

Meanwhi | e, CAl executives continued the search for a
strategic partner for CAl and CS, although the two conpanies
never formally merged. 1In March of 1999, CAl shares were trading
at $1.625; by April, the price had driven dramatically to $9.50
per share. At that point, a bidding war for CAl devel oped
(principally between Sprint and Wrl dCom, which drove the price
of CAl stock even higher. Despite this bidding war and
Abbruzzese's clains to Webb a few nonths earlier, Sprint never
purchased an interest in CAl. Near the end of April, it was
Wor | dCom t hat bought CAl for $28 per share. As part of this

acquisition, all the CAl stock options held by CAl and CS



enpl oyees becane fully vested and were exercised. Abbruzzese
realized $8,317,500 on his CAl options.

Plaintiffs testified that they | earned about the Wrl dCom
purchase froman April 1999 nedia report and that in October 1999
they reviewed a proxy statenent for the transacti on and
di scovered that Abbruzzese had |lied to themin January 1999 about
Sprint buying a large interest in CAl. D sgruntled about m ssing
out on the profitable WrldComdeal, they field suit against CS
and CAl in Texas state court in Novenber 2001. The two conpani es
renoved the case to federal district court on the basis of
diversity jurisdiction, and the Plaintiffs anended their
conplaint to add clains agai nst Abbruzzese. Plaintiffs’ cause of
action against CS and CAl were |ater severed fromthis suit
agai nst Abbruzzese after the two conpanies filed suggestions of
bankruptcy as a result of the bankruptcy of Wrl dCom

In May of 2003, Plaintiff’s case agai nst Abbruzzese
proceeded to trial, with Plaintiffs alleging three clains under
Texas law. (1) breach of contract; (2) statutory stock fraud; and
(3) fraud. Regarding their fraud claim Plaintiffs averred that
they signed their separation agreenents and agreed to leave CS in
reliance on Abbruzzese’s fraudul ent m srepresentation that Sprint
had bought an interest in CAl and planned to termnate all CAl
and CS executi ves.

At the close of Plaintiffs’ evidence, the trial judge

granted judgnent as a matter of |law to Abbruzzese on Plaintiff’s



breach of contract clainms, concluding that the evidence m ght
support a contract between Plaintiffs and CAl, but not
Abbruzzese. The jury found that Abbruzzese had commtted fraud
and stock fraud, and it awarded Webb $5, 160, 000 i n actual danages
and $1, 125,000 in exenplary danages. Di xon was awar ded
$1, 159, 601 in actual damages and $1, 125,000 in exenpl ary damages.
Abbruzzese appeals, contesting: (1) the accuracy of the
conpensatory danmages interrogatory submtted to the jury; (2) the
evi dence supporting the jury’'s finding that Plaintiffs did not
wai ve their fraud clainms agai nst Abbruzzese; and (3) Plaintiff’s
evi dence on conpensatory damages.
1. The Conpensatory Danmages |nterrogatory

The jury verdict in this case consisted of answers to a
series of special interrogatories. Abbruzzese disputes the
wordi ng of the special interrogatory on conpensatory damages for
fraud, which read as foll ows

What sum of noney, if any, if paid nowin cash, would
fairly and reasonably conpensate David Wbb and/ or Thomas
Di xon for their danmages, if any, proximately caused by Jared
Abbruzzese's fraud?

Consider the follow ng el enents of damages, if any, and
none other: the value of the opportunity, if any, to receive
stock options that David Wbb and/or Thomas Di xon gave up in
reliance upon the fraud.

On appeal, Abbruzzese presents two challenges to this

interrogatory. He first contends that the jury shoul d have been

asked whether Plaintiffs had denonstrated “by a preponderance of



the evidence that they would have in reasonable certainty

recei ved options.” Abbruzzese enphasi zes that-even if he had not
commtted fraud-other factors could have prevented Plaintiffs
fromreceiving CAl stock options. |In Abbruzzese' s view, this
interrogatory failed to ask the jury to decide whether Plaintiffs
probably woul d have obtained the options absent his fraud. In

ot her words, Abbruzzese' s first objection essentially argues that
the jury was not required to determned if his conduct caused the
damages clained by the Plaintiffs.

Second, Abbruzzese naintains that this interrogatory invited
the jury to determ ne the value of the nere opportunity or chance
to receive stock options in CAl and to award that anmount to
Plaintiffs. According to Abbruzzese, Texas |law prohibits
recovery for |loss of a chance.

As an initial matter, Plaintiffs respond that Abbruzzese did
not raise his current objection in the district court. To
preserve error regarding a jury charge, the conplaining party
must have conplied with Rule 51 of the Federal Rules of G vil
Procedure. Rule 51 requires a party challenging a jury charge to
state “distinctly the matter objected to and the grounds of the
objection.” Feb. R CGv. P. 51 (May 2003) (anended Dec. 2003).
This rule “is intended to provide the trial court with an
opportunity to correct any error it may have nade in the

instruction before the jury begins its deliberation.” 9A CHARLES



ALAN WRI GHT ET AL., FEDERAL PRACTICE AND PROCEDURE 8§ 2553, at 400 (2d Ed.
1995).

In the charge conference, Abbruzzese s |awer contested the
use of the term“opportunity,” arguing that: “there is no
opportunity in this case as it currently exists giving [sic] the
striking of the breach of contract action. W would submt that
an appropriate termwuld be ‘entitlenent’ if any to receive
stock options.” Tw ce nore Abbruzzese' s counsel urged the court
to replace “opportunity” with “entitlenent.” But the attorney
never el aborated on why “entitlenment” was preferable beyond his
initial reference to the court’s granting judgnent as a matter of
| aw to Abbruzzese on Plaintiffs’ breach of contract claim In
other words, it appears that the sole basis of the objection was
the district court’s conclusion that Plaintiffs had not presented
enough evidence for the jury to find that Abbruzzese was
contractually bound to deliver the CAl options to Plaintiffs.
Abbruzzese’ s obscure objection did not provide the trial court
W th an opportunity to address either of his current

contentions.!?

While the entitlenent reference could theoretically be
related to Abbruzzese’'s first argunent on appeal, which regards
causation, use of the term*“entitlenent” in this context |acks
support in Texas law. Cf. Taita Chem Co. v. Westl ake Styrene,
LP, 351 F.3d 663, 667 (5th Cr. 2003)(“[T]he appell ant nust show
that the proposed instruction offered to the district court
correctly stated the law.”). Abbruzzese presents no authority
for the proposition that Plaintiffs had to denonstrate that the
were legally entitled to the CAl options in order to recover
damages. Under Texas |aw, consequential danages are avail able
for | osses proximately caused by a tortfeasor’s fraudul ent

8



We therefore conclude that Abbruzzese did not state
“distinctly the matter objected to and the grounds of the
objection.” FeDR CQv. P. 51. “Rule 51 holds litigants to a
difficult standard of error preservation for good reason. |t
requi res that objections be brought before the trial judge for a
possible renmedy at the trial court |evel, saving judicial

resources.” Taita Chem Co. v. Westlake Styrene, LP, 351 F.3d

663, 668 (5th G r. 2003). Consequently, we review Abbruzzese’s
chal l enge to the conpensatory-danmages interrogator for plain

error only. 1d.; Russell v. Plano Bank & Trust, 130 F.3d 715,

721 (5th Cir. 1997).

This standard requires the party to denonstrate that: (1)
the district court erred; (2) the error was plain; (3) the plain
error affected the party’s substantial rights; and, (4) failure
to correct the error would seriously affect the fairness,

integrity, or public reputation of the proceedings. E.g., Taita

Chem, 351 F.3d at 668. To show that the interrogatory was
erroneous, Abbruzzese nust establish that, view ng the

interrogatory as a whole, it creates “substantial and

conduct. See Arthur Anderson & Co. v. Perry Equip. Corp., 945
S.W2d 812, 816 (Tex. 1997); see also El Paso Dev. Co. v. Ravel,
339 S.W2d 360, 364 (Tex. G v. App. 1960, wit ref’d n.r.e.) ("W
believe the law to be well settled in Texas, as well as under
general principles as to damages, that an injured party is
entitled to recover in a tort action such damages as result
directly, naturally and proximately fromfraud. However, renote
damages, or those which are too uncertain for ascertai nnent, or
are purely conjectural, speculative or contingent, cannot be
recovered.”).




i ner adi cabl e doubt whether the jury [was] properly guided inits
deli berations.” |Id. at 667. Even if the interrogatory was
erroneous under this standard, we will affirmnonetheless if we

determ ne, based on the entire record, that the “error could not

have affected the outcone of this case.” Taita Chem, 351 F.3d
at 667. “This standard provides the district court great
| ati tude concerning the charge.” |d.

The thrust of Abbruzzese’ s current objection to the
conpensat ory-danages interrogatory centers on causation
Abbruzzese contends that the interrogatory permtted the jury to
award Plaintiffs danmages wi thout finding that they were either
nmore likely than not or reasonably certain to receive CAl stock
opti ons absent Abbruzzese’'s fraud. He points out that several
ot her events could have caused Plaintiffs not to receive CA
stock options even absent the fraud-e.g., the Plaintiffs m ght
have left CS for another reason before being granted CAl options.

We do not agree that the conpensatory-danmages interrogatory,
read as a whol e and considered along with the other jury
instructions, permtted the jury to award damages to Plaintiffs
w t hout finding that those damages were proximately caused by
Abbruzzese's fraud. The charge contained the follow ng
i nstructions regardi ng damages:

You may award conpensatory damages only for injuries
that an injured party proves were proxi mately caused by the
other party’'s allegedly wongful conduct. . . .You should

not award conpensatory danmages for specul ative injuries, but
only for those injuries which the injured party has actually
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suffered or that the injured party is reasonably likely to
suffer in the future.

| f you decide to award conpensatory damages, you should
be gui ded by di spassi onate comon sense. Conputing damages
may be difficult, but you nust not let that difficulty |ead
you to engage in arbitrary guesswork. On the other hand,
the | aw does not require that an injured party prove the
anount of his |osses with mathematical precision, but only
with as much definiteness and accuracy as the circunstances
permt.

You nust use sound discretion in fixing an award of
damages, draw ng reasonabl e inferences where you find them
appropriate fromthe facts and circunstances in evidence.

In addition, the instructions included a definition of proximte
cause-t he accuracy of which neither party disputes. And the

conpl ai ned of interrogatory asked the jury to conpensate the

Plaintiffs for any danages “proximately caused by Jared

Abbruzzese's fraud.”? Read as a whole, see Taita Chem, 351 F.3d

at 669-70, the charge and the interrogatory required the jury to
determne that the Plaintiffs’ damages were proxi mately caused by
Abbruzzese’ s conduct.

I nterspersed with his causation argunent, Abbruzzese al so
argues that the conpensatory-danages interrogatory invited the

jury to conpensate Plaintiffs for a nere | ost opportunity or

’2lnitially, the conpensatory-damages interrogatory | acked
t he proxi mat e-cause el enent. Abbruzzese’s counsel objected to
this omssion in the charge conference. Plaintiffs agreed that
proxi mate cause is a necessary el enent of consequential damages,
and the parties and the court proceeded to debate how best to
incorporate that elenment into the instructions. They decided to
add this proximte-cause reference to the conpensatory-danmages
interrogatory and to include in the jury instructions the
af orenenti oned general instruction defining proxinmate cause.

11



chance to gain CAl options. He relies on Kraner v. Lewsville

Mem Hosp., 858 S.W2d 397 (Tex. 1993) for the proposition that
Texas | aw does not allow a party to recover damages for the |oss
of a chance. |In Kraner, the Texas Suprene Court held that a
plaintiff cannot recover “for negligent treatnent that decreases
a patient’s chance of avoiding death or other nedical conditions
in cases where the adverse result probably woul d have occurred
anyway.” 858 S.W2d 398. Critically, the Kraner court focused
on causation, explaining that if a plaintiff did not have to show
that the defendant nedi cal professional’s negligence probably
caused her injury, “we do not believe that a sufficient nunber of
al ternative explanations and hypot heses for the cause of the harm
are elimnated to permt a judicial determnation of
responsibility.” 1d. at 405. To be sure, the Texas Suprene
Court rejected the contention that a | ost chance of survival is a
“di screte conpensable injury,” but it did so because it felt that
the truth seeking function of the | aw demands that a plaintiff
prove that the tortfeasor was nore |likely than not the cause of
the conpl ai ned-of harm 1d. Here, as shown above, the jury
instructions and the conpensatory-danmages interrogatory required
the jury to determ ne that Abbruzzese proxi mately caused
Plaintiffs’ clainmd damages. Even if the use of the term
“opportunity” was sonewhat msleading, “the result is not a clear
and obvious error that seriously affects substantial rights and

the fairness, integrity, or public reputation of the judicial

12



proceedings.”® Taita Chem, 351 F.3d at 668-69. Therefore, we

do not find plain error.
[11. Waiver of Plaintiffs’ Fraudul ent-1nducenment C ains

On appeal, Abbruzzese asserts that no evidence supports the
jury’s finding that Plaintiffs did not waive their rights to sue
for fraud. Abbruzzese notes that the separation agreenents that
Plaintiffs signed when they left CS contained rel eases of
liability. At trial, Abbruzzese relied on these rel eases, and
Plaintiffs countered that the rel eases were unenforceabl e because
Abbruzzese had fraudulently induced Plaintiffs to sign the
separation agreenents containing the releases. The trial judge
submtted a special interrogatory on waiver to the jury, and the
jury found that neither Plaintiff had waived his right to
conpl ai n about Abbruzzese’'s fraud. On appeal, Abbruzzese asserts
that the evidence at trial conclusively denonstrated that
Plaintiffs ratified the rel eases by continuing to accept benefits
under their consulting agreenents after they |earned of
Abbruzzese’ s fraudul ent conduct. Accordingly, Abbruzzese
mai nt ai ns that no evidence supports the jury’ s answer to the
wai ver interrogatory.

As Abbruzzese concedes, he failed to present this argunent

in his notion for judgnent as a matter of lawin the district

3Again, we note that Abbruzzese has not shown that the
alternative term proposed by his trial counsel, “entitlenent,”
woul d have inproved the accuracy of the conpensatory-damages
interrogatory. See supra note 1
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court. Thus, we review for plain error. See, e.qd., Industrias

Magroner Cueros v Pieles S.A. v. La. Bayou Furs Inc., 293 F. 3d

912, 920-21 (5th CGr. 2002). Wen applying the plain-error
standard in the context of a challenge to the sufficiency of the
evidence, this court asks only whether there was any evi dence
supporting the jury verdict. 1d. And “we may not question the

sufficiency of whatever evidence we do find.” Little v. Bankers

Life & Cas. Co., 426 F.2d 509, 511 (5th Gr. 1970). CQur review

is, therefore, “extrenely limted.” See Resolution Trust Corp.

v. Cranmer,6 F.3d 1102, 1107 (5th G r. 1993).

Abbruzzese’'s argunent that Plaintiffs’ continued acceptance
of benefits under their consulting agreenents waived their rights
to rescind the releases in their separation agreenents depends on
his assertion that the two docunents conpose one contract. In
asserting that the two docunents conpose one contract, Abbruzzese
clains that the district court held that they were a single
contract and that the court directed the jury to consider them as
such. The waiver interrogatory stated that the jury could find
that Webb or Di xon or both “intentionally renounced their right
to claimfraud” “by continuing to accept benefits under the
Separation Agreenent and/or the Consulting Agreenent.” \Wile the
district court mght plausibly have concluded that the two
docunents conprised one agreenent, we do not think that the
court, in fact, had so concluded. W do not read the “and/or”

phrase in this interrogatory as directing the jury to view the
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docunents as a single contract. Rather, through this wording,
the court permtted the jury to find-as the jury did- that the
Plaintiffs did not intentionally waive their right to rescind the
rel eases in the separation agreenents when they continued to
accept benefits under the consulting agreenents.

We concl ude that there was sone evidence fromwhich the jury
could find that Plaintiffs did not, by accepting benefits under
their consulting agreenents, intend to waive their rights to
rescind the rel eases that were procured by Abbruzzese’'s fraud.
The separation agreenent and the consul ting agreenent were
contained in separate docunents, and the jury heard testinony
that they were two separate agreenents. |In addition, Wbb
testified that his fulfillnment of his obligations under the
consul ting agreenent “had nothing to do with [Abbruzzese] |ying
to me.” Accordingly, we hold that Abbruzzese has not net his
stringent burden of showing plain error in order to prevail on
appeal .
| V. Evidence on Conpensatory Danages

Finally, Abbruzzese contends on appeal that no evidence
supports the anobunt of conpensatory damages awarded by the jury.
Specifically, Abbruzzese asserts that Plaintiffs presented no
evi dence of the nunber of CAl options that they would have
received had Plaintiffs not left CS. Abbruzzese clains that al
of the evidence presented by Plaintiffs concerning the nunber of

options | ost was based on their breach-of-contract theory, i.e.,

15



their allegation that Abbruzzese prom sed themthat their CS
options would “cone forward” after the nerger that never
occurred. Abbruzzese therefore reasons that, because the
district court refused to send Plaintiffs’ breach-of-contract
claimto the jury, the record contained no evidence upon which
the jury could base a finding that Plaintiffs lost a certain
nunber of options as a result of Abbruzzese' s fraud.

Here again, Abbruzzese admts hat he did not challenge the
sufficiency of the evidence on fraud damages in his notion for
judgnent as a matter of |aw. Consequently, “the issue before us
is whether there is any evidence to support the anount of damages

for which the jury found [ Abbruzzese] liable.” See Craner, 6

F.3d at 1108 (enphasis added). Under this standard, we concl ude
that there was certainly evidence upon which the jury could have
based its damages award. Specifically, as noted above, the jury
heard that several CS executives—-who were at or below Plaintiff’s
| evel —recei ved CAl options in March of 1999, shortly after the
Plaintiffs were induced to | eave by Abbruzzese' s fraud. From
this, the jury could have concluded that absent Abbruzzese’s
fraud, Webb and D xon woul d have renmi ned at CS and recei ved CAl
options, which were the sane options that becane quite lucrative
in April of 1999, when CAl was acquired by Wrl dCom

Accordingly, there was no plain error.

V. Concl usi on
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Accordingly, we AFFIRMthe judgnent of the district court.
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