United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit September 9, 2004

Charles R. Fulbruge llI
Clerk

No. 03-10949

SCOTTSDALE | NSURANCE COVPANY,

Pl ai ntiff-Counter Defendant-Appell ant,

VERSUS

KRI STY W LLI AMS; ET AL.,
Def endant s,
DAVANSHA SESSI ONS,

Def endant - Count er C ai mant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
4:02: CV- 316

Before JOLLY, DAVIS and JONES, Crcuit Judges.
PER CURI AM *

We affirmthe judgnent of the district court essentially for
reasons stated inthe district court’s thorough nmenorandum opi ni ons
and orders of July 22, 2003 and August 22, 200S3.

AFF| RMED.

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



EDITH H JONES, G rcuit Judge, dissenting:

Wth due respect to the able district judge and ny
col | eagues, and realizing that the i ssue of Texas |law | amabout to
address is close, | dissent.

The majority has bound Scottsdale to judgnent in a case
concerning an injury inflicted by its insured a nonth after
Scottsdal e term nated insurance coverage, and which judgnent was
rendered by default four years post-injury and four nore years
before the plaintiff sued Scottsdale to recover. | do not accept
Scottsdal e’s argunents based on the statute of limtations (since
a mnor was involved) or on the presunption of miling its
termnation notice to the Texas Board of Private Investigators and
Private Security Agencies (“Texas Board” or “Board”). However, the
facts here show no bad faith or even error by Scottsdale when it
refused to defend its insured after it termnated coverage for
nonpaynent of prem uns. Since so nmuch tinme elapsed before
Scottsdale was sued on the judgnent, neither the conpany, its
agent, nor the Texas Board nai ntained records to verify the forma
notification to the Board. Consequently, Scottsdal e was deprived,
by the drawn-out nature of events, of the ability to preserve its
term nation defense.

In a recent case, the Texas Suprenme Court reiterated
that, “‘[i]n no event . . . is a judgnent for plaintiff against
def endant, rendered without a fully adversarial trial, binding on
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defendant’s insurer or adm ssible as evidence of danmages in an

action against defendant’s insurer by plaintiff as defendant’s

assi gnee. Trinity Univ. Ins. Co v. Cowan, 945 S.W2d 819, 822

(1996) (quoting State Farm Fire v. Gandy, 925 S.W2d 696, 714

(1996). If applied to this case, Trinity nmeans that Scottsdale is
entitled to receive a new trial on the damages suffered by the
plaintiff. | believe Trinity is controlling, even though the
af orenenti oned quotation is prefaced by a statenent that the state

Suprene Court “do[es] not reach Trinity’'s challenge to the anount

of damages . . . except to note that it is controlled by our recent
decision in [Gndy] . . . . (Tex. 1996) (enphasis added). The

statenent of the law is unequivocal, and the facts in Trinity are
virtually on point with those here ——default judgnent rendered
agai nst an insured after the insurer, notified of the claim sends
notice and refuses to defend. In Trinity, there is no evidence of
col | usi on between the insured and the victim and the fact that the
victimtook an assignnment of the insured’ s rights against Trinity
makes no |l egal difference. The district court erred, | believe, in
limting Trinity, and its predecessor Gandy, to cases in which
there is collusion between the insured and the victim
Nonet hel ess, | concede that sonme Texas cases have held
t hat when an insurer wongfully breaches its insurance contract by
refusing to defend, it waives the protection of policy provisions
that bind it to a judgnent against the insured only if there was an

“actual trial.” See e.qg., Struna v. Concord Ins. Services, Inc.,
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11 S.W3d 355, 359 (Tex. Civ. App. -- Hou. [1st Dist.] 2000); Gulf

Ins. Co. v. Parker Prods. Inc., 498 S.W2d 676, 679 (Tex. 1973);

First Nat’l Indem Co. v. Mercado, 511 S.W2d 354, 358 (Tex. G v.

App. -- Austin 1974, no wit); Pioneer Cas. Co. v. Jefferson,

456 S.W2d 410, 413 (Tex. Cv. App. -- Houston [14th Dist.] 1970,

wit ref’d n.r.e.); @Qlf Ins. Co. v. Vela, 361 S.W2d 904, 908
(Tex. Cv. App. -- Austin 1962, wit ref’dn.r.e.). However, these
cases are distinguishable for two reasons. First, none of these
cases involves: a bona fide attenpt at term nation for non-paynent
of premuns and a covered “occurrence” a nonth after term nation;
or a total |apse of ten years, during which the evidence critical
to the conpany’s proving it supplied notice to the state Board was
di scarded pursuant to perfectly normal docunent retention policies.
None, in short, suggests that a waiver nust follow from
circunstances beyond the control and foreseeability of the
I nsurance conpany. Second, there is no evidence of “wongful”
policy term nation by the conpany, only of ineffective term nation
and the conpany’s failure to prove that the presunption of mailing
applies to it. Based upon the unusual circunstances here, the
wai ver cases do not seemas conpelling as Trinity.

In a normal failure to defend situation, the conpany
woul d have been permtted to prove that it, indeed, sent pronpt
notice of cancellation to the Board in one of two ways: (1) the
i nsured, having received an adverse judgnent only two years after
the occurrence, could have sued, or assigned its suit to the
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victim or (2) the victim could have sued immediately after
recei ving the judgnent. The conpany woul d then have been able to
contest, in a tinely fashion, not only the judgnent, but also the
fact of coverage. For in such cases, “it is wdely held that the
i nsurer may rai se agai nst the clai mant any def ense whi ch woul d have
been avail abl e against the insured.” 7 CoucHoNINs. 8 106:5 (citing

Anerican Indem Co. v. Solonon, 231 F.2d 853 (5th Cr. 1956).

A 50-year old Texas case, cited by neither the district
court nor the parties, holds that this usual rule did not apply
when a | ocal ordinance required insurance to be issued to taxicab
conpanies that would inure to the benefit of the victins.

Pan- Anerican Ins. v. Basso, 252 S.W2d 505, 507 (Tex. Cv. App.--

El Paso 1952, wit ref’'d). However, Basso, has recently been
di stingui shed because of the nunicipal ordinance by anot her Texas

court. See Jun v. Lloyds and OGther Various |lnsurers, 37 S. W3d

59, 63 (Tex. App. -- Austin, 2000). Moreover, there was no gues-
tion of policy termnation in Basso, unlike in this case, but only
of the insured’'s failure to conply with the policy’'s notice and
cooperation provisions. Basso does not trunp the usual rule
enabling the insurance conpany to raise the defenses it woul d have
had agai nst the insured.

Scottsdale has been foreclosed from interposing the
defense that the policy termnated before the injury here was
inflicted. | regret that a “gotcha”-type exercise of (erroneous)
| ogi ¢ now al so forecl oses the conpany fromconpelling the plaintiff
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to submt to an adversarial trial on the damages. | respectfully

di ssent.



