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PER CURI AM **

Santiago Santillana pleaded guilty to conspiring to transport
and harbor illegal al i ens, in violation of 8 US. C 8
1324(a) (1) (A (v)(l). He was sentenced, inter alia, to 37 nonths’
i nprisonment and three years’ supervised release. Santill ana
clains the judgnent (witten judgnent) inproperly added a condition

of supervised release (“not possess ... any other dangerous

"‘District Judge for the Northern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH CR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



weapon”) not nentioned in the oral sentence pronouncenent and that
this condition is vague and overbroad. AFFI RVED
l.

At sentencing, the district court stated, inter alia, that
Santillana would serve three years’ supervised release, in
conpliance with the standard conditions required by |law and the
special conditions that he not unlawfully possess or use a
control | ed substance and that he attend a substance abuse program
and that he “not possess a firearm or destructive device”. The
witten judgnent, however, stated, inter alia: “The def endant

shall not possess a firearm destructive device, or any other

danger ous weapon”. (Enphasis added.)
1.
A
Santillana contends the “not possess ... any other dangerous

weapon” condition is an additional special condition of his
supervi sed rel ease that was not pronounced at oral sentencing and
is therefore inproper. Qobviously, Santillana could not have
obj ected at sentencing to the any-ot her-danger ous- weapon condition
because it was not inposed until the witten judgnent. Therefore,
we review for abuse of discretion the inposition of the condition.

United States v. Torres-Aguilar, 352 F.3d 934, 935 (5th Gr. 2003).



1

Santillana relies on United States v. Martinez, 250 F. 3d 941,
942 (5th Cr. 2001), which held a defendant’s constitutional right
to be present at sentencing requires that, “when there is conflict
between a witten sentence and an oral pronouncenent, the oral
pronouncenent controls”. In Martinez, the district court inposed
a special condition of mandatory drug treatnent in its witten
judgnent that had not been orally pronounced at sentencing. |d.
Martinez held it was significant that the mandatory drug treat nment
was a “special” condition of release that inposed a greater
restriction on liberty than the “standard” conditions, which need
not be specifically included in the oral pronouncenent. | d.
Because the district court’s failure to nention the special
condition of drug treatnent at sentencing created a conflict with
the witten judgnent, we remanded for the district court to anmend
the witten judgnent to conformto the oral sentence pronouncenent.
| d.

Santillana’s reliance on Martinez i s m spl aced; the any- ot her-
danger ous-weapon restriction is not a special condition. The
conditionis statedinthe witten judgnent’s standard “supervi sed
rel ease” section, not in the “special conditions of supervision”
section.

In Torres-Aguilar, we held prohibiting the defendant from

possessi ng “any ot her dangerous weapon” during supervised rel ease

3



was a standard condition because it was recommended by Sentencing
Qui delines 8§ 5D1.3(d) (1) for all defendants convicted of a fel ony.
352 F.3d at 938. Accordingly, because Santillana was convi cted of
a felony, the addition of the standard dangerous-weapon condition
inthe witten judgnent did not conflict with the district court’s
oral pronouncenent. |d.

Torres-Aguilar is controlling. The district court did not
abuse its discretion by including the dangerous-weapon conditionin
the witten judgnent.

2.

Santillana clains Torres-Aguilar violates Article Il of the
Constitution by failing to follow United States v. GQurrola-
Martinez, No. 02-20945, 74 Fed. Appx. 383 (5th Cir. 2003)
(unpublished)(remanding to district court for witten judgnent to
conformto oral sentence pronouncenent where oral sentence did not
contain “any dangerous weapon” supervised release condition). He
cites no Suprenme Court or published Fifth Crcuit authority
supporting this contention and our |ocal Rule 47.5.4 states that
unpubl i shed opi nions issued after 1 January 1996 are not precedent,
except inlimted circunstances not applicable here. Cf. WIIlians
v. Dallas Area Rapid Transit, 256 F.3d 260 (5th Cr. 2001) (denial
of petition for rehearing en banc over dissent questioning Fifth
Circuit’s rule of denying precedential status to unpublished

opi ni ons) .



B

Santillana next maintains the any-other-dangerous-weapon
condi tion shoul d be deleted fromthe witten judgnent because it is
vague and overbroad. Al though the district court has wde
discretion in inposing these conditions, they “nust be reasonably
related to ‘the nature and circunstances of the offense and the
history and characteristics of the defendant’, 18 U S C 8§
3355(a)(1); and nust involve no greater deprivation of liberty than
is reasonably necessary in the light of the need to ‘afford
adequat e deterrence to crimnal conduct’, 18 U.S. C. §8 3553(a)(2)(B)
[, and] ‘to protect the public from further crines of the
defendant’, 18 U.S.C. 8§ 3553(a)(2)(C”. United States v. Coenen
135 F. 3d 938, 944-45 (5th G r. 1998) (enphasis in original). For
the foll owi ng reasons, we hold there was no abuse of discretion.

1

We interpret Santillana’ s “overbreadth” challenge to nean the
any- ot her - danger ous-weapon condition violates the |imting
requi renent that it involve no greater deprivation on liberty than
necessary to achieve its goals. See United States v. Paul, 274
F.3d 155, 165 n.12 (5th Gr. 2001), cert. denied, 535 U S. 1002
(2002). Santillana was convicted of transporting illegal aliens
and while on supervised release is prohibited fromconmmtting both
federal and state crines. Under these circunstances, the any-

ot her - danger ous- weapon condition does not involve a greater



deprivation of Iliberty than is necessary to afford adequate
deterrence of crimnal conduct and to protect the public from
further crinmes by him
2.
For Santillana’s vagueness chall enge, we have held:

“Conditions of probation nmay afford fair warning even if they are

not precise to the point of pedantry. In short, conditions of
probation can be witten —and nust be read —in a commobnsense
way” . ld. at 167 (citations omtted; enphasis added). A

“danger ous weapon” is defined by the Quidelines as

(i) an instrunent capable of inflicting death
or serious bodily injury; or (ii) an object
that is not capable of inflicting death or
serious bodily injury but () cl osely
resenbles such an instrunent; or (Il) the
def endant used the object in a manner that
created the inpression that the object was
such an instrunent (e.g. a defendant w apped a
hand in a towel during a bank robbery to
create the appearance of a gun).

US S G § 1B1.1, coment (n.1(d)). When read in the requisite
commonsense manner, this definition reflects that intent to cause
harmis required in order to characterize as a dangerous weapon an
instrument which is not dangerous when used in its customary
nmanner .
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



