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The Paper, Allied-Industrial, Chem cal and Energy Wrkers
I nternational Union (“Union”) appeal s the district court’s decision
vacating an arbitrator’s ruling that Appel |l ant Rock-Tenn i nproperly
subcontracted its long-haul trucking work in violation of the
parties’ collective bargaining agreenent (“CBA”). For the

foll ow ng reasons, we AFFI RM

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Rock- Tenn i s a paper manufacturing conpany that operates
amll in Dallas, Texas. The conpany uses truck drivers to deliver
its paper products to custoners and di stribution centers throughout
the United States, relying both on enpl oyees and subcontractors for
these deliveries. The conpany categorizes these deliveries
according to their distance: trips of less than 100 mles are
“short-haul” routes, while trips of nore than 100 mles are “l ong-
haul ” routes. Historically, the conpany has enployed relatively
few drivers, and subcontractors have carried the bulk of the
delivery | oads. The precise percentage of |oads carried by
subcontractors has varied over the years, ranging from66 percent,
when Rock- Tenn enpl oyed si x or seven truck drivers, to 90 percent,
when Rock- Tenn enpl oyed only one or two drivers.

In | ate 2001, Rock-Tenn deci ded to subcontract all of its
| ong-haul deliveries in an effort to save noney. Because conpany
drivers earn extra conpensation for |ong-haul routes, Rock-Tenn’'s
deci sion reduced the pay of the conpany’s six drivers, but the
conpany did not termnate any enployees. The drivers filed
grievances agai nst the conpany, and the case eventually proceeded
to arbitration. The arbitrator ruled in favor of the Union,
concl udi ng that al t hough Rock-Tenn had the right to subcontract its
shi pping operations, its rights were not unfettered. The arbi -
trator ordered Rock-Tenn to “restore the ‘status quo’” and assign

| ong-haul routes to conpany truck drivers “at the sane |evel as



before they were discontinued” — specifically, “to the maximm
extent allowed by Departnent of Transportation regulations.”

Rock- Tenn appealed the arbitrator’s decision to the
district court. The court ultimtely concluded that the arbitrator
had exceeded his authority by ignoring the plain |anguage of the
CBA and i nposing restrictions on Rock-Tenn’s rights to subcontract
not contained in the CBA. The Uni on appeal ed.

The district court rejected the conclusions of both the
arbitrator and the nmagi strate judge and granted summary judgnment in
favor of Rock-Tenn. W reviewthe district court’s grant de novo,
applying the sanme standard as the district court.? Sunmmary
judgnent is appropriate only when there is no genuine issue as to
any material fact and the noving party is entitled to judgnent as
a mtter of |aw?

Judicial review of arbitration awards arising fromthe
terms of a collective bargaining agreenent is extrenely |limted.
We nust affirmthe arbitration award “as long as the arbitrator is
even arguably construing or applying the contract and acting within
the scope of his authority.”® |f the arbitrator has not exceeded

his authority, “the fact that a court is convinced he conmtted

1 Weber Aircraft Inc. v. Gen. Warehousenen & Hel pers Uni on Local 767,
253 F. 3d 821, 824 (5th Gr. 2001).

2 FED. R CGv. P. 56(c); Ragas v. Tennessee Gas Pipeline Co., 136 F.3d
455, 458 (5th Cr. 1998).

3 Uni ted Paperworkers Int’'l Union v. Msco, Inc., 484 U S. 29, 38
(1987).




serious error does not suffice to overturn his decision.”* W my
not overrule the arbitrator’s award si nply because we interpret the
contract differently, evenif we are convinced he commtted serious
error.> “It is only when the arbitrator strays frominterpretation
and application of the agreenent and effectively ‘dispense[s] his
own brand of industrial justice’ that his decision my be
unenforceable.”® W have held that when an arbitrator ignores the
express | anguage of a CBA, he has exceeded his authority and the
arbitration award nust be vacated.’

The district court concluded that the arbitrator’s
decision conflicted with the express |anguage of the CBA
Article I'll of the CBA provides: “Nothing in this Agreenent shal
limt in anyway [sic] the Conmpany’s subcontracting work or shall
require the Conpany to performany particular work in this plant
rather than el sewhere.” The district court concluded that this
provision by its plain terns gives Rock-Tenn an unlimted right to
subcontract work and that the arbitrator exceeded his authority by

inposing a limtation on this right.

4 Maj or Leaque Baseball Players Ass’'n v. Garvey, 532 U S. 504, 509
(2001).

5 Int’l Chem Wirkers Union v. Col unbian Chens. Co., 331 F.3d 491, 494
(5th CGr. 2003).

6 Maj or League Baseball Players Ass’'n v. Garvey, 532 U S 504, 509
(2001) (quoting Steelwrkers v. Enterprise Weel & Car Corp., 363 U S. 593, 597
(1960)).

7 Houston Lighting & Power Co. v. Int’'l Broth. of Elec. Workers, Local
Union No. 66, 71 F.3d 179, 184 (5th Cir. 1995) (“If the | anguage of the agreenent
is clear and unequivocal, an arbitrator is not free to change its nmeaning.”).
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We agree. By its terns, Article 11l reserves to
managenent the right to subcontract work. |Indeed, the arbitrator
hi msel f recogni zed this, noting that Article Ill by its literal
ternms all ows Rock-Tenn to subcontract without explicit limtation.
Nonet hel ess, the arbitrator pointed to the commentary of other
arbitrators to justify his decision to depart from the clear
| anguage of the CBA. As we have noted in the past, “[a]rbitra
action contrary to express contractual provisions wll not be
respected.”® Gven that the |anguage of the CBA is clear and
express, the arbitrator was without authority to ignore its terns
to pursue his “own brand of industrial justice.”®

This conclusion is reinforced by the CBA's arbitration
provisions. Article XV, Section 5 of the CBA specifies that

[t]he jurisdiction and authority of the inpartial arbiter
and his opinion and award, shall be confined to the
interpretation of the provision or provisions of this
Agreenent at issue between the Conpany and the Union.
The inpartial arbiter shall have no authority to add to,
detract from alter, anend, or nodify any provision of
this Agreenent or inpose on any party heretoalimtation
or obligation not explicitly provided for in this
Agr eenent .
The arbitrator, however, violated this instruction by inposing on

Rock-Tenn a clear and distinct limtation on its ability to

subcontract: the arbitrator ordered Rock-Tenn not sinply to use

8 Delta Queen Steanboat Co. v. District 2 Marine Engi neers Benefici al
Ass’'n, 889 F.2d 599, 604 (5th Cir. 1989).

9 Steel wrkers v. Enterprise Weel & Car Corp., 363 U S. 593, 597
(1960).



conpany drivers for sone |ong-haul routes, but to use themto the
maxi mumext ent al |l owed by Departnent of Transportation regul ati ons.
In so ruling, the arbitrator wote into the CBA a new provision
limting the ability of the conpany to subcontract its trucking
routes or to vary the extent to which it relies on subcontractors
for shi ppi ng purposes. The CBA nowhere inposes such a limtation,
and i ndeed Rock-Tenn’ s past practices —relying on subcontractors
to fulfill anywhere from 66 percent to 90 percent of the shipping
needs —indicate that no such obligation has ever been contem
pl at ed. The arbitrator exceeded the authority delegated to him
under the CBA by inposing a limtation on Rock-Tenn's sub-
contracting ability.1°

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

10 A different case woul d undoubtedly be presented if, as a result of
subcontracting, the conpany had laid off workers, but we do not speculate on it
her e.



