IN THE UNI TED STATES COURT OF APPEALS

FOR THE FIFTH CIRCU' T e S b PPeate

FILED
October 4, 2007

No. 06-60528
Charles R. Fulbruge llI

Clerk

JI MW BULLOCK,

Pl ai ntiff-Appellant,
ver sus

Al U | NSURANCE COVPANY; THE GOTTFRI ED CORPORATI ON, and
Al G CLAI M SERVI CES, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Bef ore GARWOOD, BARKSDALE, and GARZA, Circuit Judges.
GARWOOD, Circuit Judge:

This court has determned, in this Mssissippi |aw diversity
case, to certify the dispositive but unsettled question of law in
this matter to the Suprene Court of M ssissippi.

CERTI FI CATE FROM THE UNI TED STATES COURT OF APPEALS FOR THE FI FTH
CCRCUT TO THE SUPREME COURT OF M SSISSIPPI, PURSUANT TO
M SSI SSI PPI RULE OF APPELLATE PROCEDURE 20.

TO THE SUPREME COURT OF M SSI SSI PPl AND THE HONORABLE JUSTI CES

THERECF:



| . STYLE OF THE CASE

The style of the case in which this certificate is nade is
Jinmmy Bul l ock, Plaintiff-Appellant v. AU Insurance Conpany; The
Cottfried Cor por ati on; and Al G Claim Services, I nc.
Def endant s—Appel | ees, Cause No. 06-60528, in the United States
Court of Appeals for the Fifth Crcuit, on appeal fromthe United
States District Court for the Southern District of M ssissippi
Federal jurisdiction is based on diversity of citizenship.

1. STATEMENT OF THE CASE

Plaintiff—-appellant Jimmy Bullock (Bullock) appeals the
district court’s final judgnent entered July 17, 2006, in which the
court granted defendants—appellees’ notion for sumary judgnent.?
The court concluded that the applicable statute of limtations
barred Bullock’s suit alleging bad faith in the denial of his
wor kers’ conpensati on benefits and dism ssed with prejudice all of
his clainms against all defendants. At issue is whether Bullock’s
bad faith cause of action accrued in 1999 when the M ssissippi
Wor kers Conpensati on Conm ssion Adm nistrative Law Judge (ALJ)
i ssued an order decl aring Bullock’s injury conpensabl e or, instead,
in either 2003, when the ALJ issued his final order, or 2004, when

the full Conm ssion approved paynent of a settlenent to Bull ock.

1

The July 17, 2006 judgnent was under FED. R QvV. P. 54(b) because it did not
adjudicate a cross-claim (for indemity and related relief) by defendant-
appel l ee, the Gottfried Corporation, agai nst the other two def endant s-appel | ees,
Al'U | nsurance Conpany and AlU O aim Services Inc.; proceedings on that cross-
claimwere stayed pending resolution of this appeal
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The parties agree that M ssissippi |lawis applicable and that
under M ssissippi law a suit, such as Bullock’s, for bad faith
failure or refusal to pay workers’ conpensation benefits nay not be
filed until there is exhaustion of the admnistrative renedies
provided by the M ssissippi Wrkers’ Conpensation Act, Mss. Copbe
ANN. 88 71-3-1 to -129, and the M ssissippi Wrkers’ Conpensation
Comm ssion (the Commission). Further, they agree that the three-
year limtations period prescribed at M ssissippi Code 1972
Annotated 8§ 15-1-49(1)2 governs Bullock’s bad faith action, which
was filed August 26, 2004 (and subsequently renoved by the
defendants to the United States District Court for the Southern
District of Mssissippi on the basis of diversity jurisdiction).
Finally, all parties to this appeal concede that if Bullock’s
adm ni strative renedi es were exhausted i n Novenber or Decenber 1999
such that he could have brought his bad faith cause of action at
that time, “the bad faith claimexpired before it was filed and the
trial court’s dismssal nust be affirned.”

I n Novenber of 1996, Bull ock was working as a subcontractor in
Bay St. Louis, Mssissippi for defendant-appellee The CGottfried
Corporation (Gottfried), a Louisiana corporation, when he injured
both of his knees while stepping off a |adder. Bull ock filed a

claim for workers’ conpensation benefits wth defendant-appellee

2

Mss. CooE ANN. 8 15-1-49(1) (2003) states: “All actions for which no other period
of limtation is prescribed shall be commenced within three (3) years next after
t he cause of such action accrued, and not after.”

3



AlU Insurance Conpany (AlU), Cottfried s workers’ conpensation
insurer. A dispute arose over whether Bullock was covered under
Gottfried s workers’ conpensation policy with AlU  Coverage was
deni ed.

Thereafter, on January 9, 1997, Bullock filed a petition to
controvert with the M ssissippi Wrkers’ Conpensation Comm ssion
(the Commission). On CQctober 12, 1999, after conducting a hearing
at which, as the COctober 12 order expressly states, the “only
i ssue” considered was “the threshold issue of whether defendants
are |iable for paynent of workers’ conpensation benefits under the
Act,” an ALJ issued and entered an order finding that Bull ock was
an insured and entitled to workers’ conpensation benefits under the
AlU policy. No one appealed the ALJ's decision finding
conpensability to the full Conmm ssion. AlU and def endant —appel | ee
AlG Cainms Services, Inc. (AIG pronptly paid all back benefits
owed Bul | ock, and Bul | ock began receiving and continued to receive
wor kers’ conpensation benefits.

Thereafter, t he i ssue of t enporary and per manent
di sability—which the parties had agreed to reserve pending a ruling
on the issue of coverage-was litigated before the ALJ. A fina
hearing on the nerits was schedul ed for October of 2003, and the
parties filed with the Comm ssion pretrial statenents on May 3,
2001. In their pretrial statenent, Gottfried and Al U included

anong “contested i ssues” the i ssue of “whet her enpl oyer and carrier



herein are the responsible enployer and carrier regarding this
claim”® Also in their pretrial statenment, Gottfried and AlU
expl ai ned, “The parties have discussed the potential of having a
bi furcated hearing inthis matter, with the i ssue of whether or not
the CGottfried Corp. is the responsible enployer being the only
i ssue[] to be decided at the first hearing.”

After holding a hearing on Cctober 15, 2003, the ALJ entered
an order on Decenber 1, 2003, declaring Bull ock’s clai mconpensabl e
and awar di ng Bul | ock addi ti onal workers’ conpensation benefits. On
May 25, 2004, the Comm ssion approved paynent of a commuted | unp-
sum settl enment to Bull ock.

On August 26, 2004, Bullock filed a civil conplaint in the
Circuit Court of Hancock County, M ssissippi, against CGottfried,
AlU, and AIG asserting a bad faith claimfor refusal to provide
wor kers’ conpensation benefits. The case was renoved based on
diversity of citizenship to the United States District Court for
the Southern District of Mssissippi, Southern D vision, on

Novenber 18, 2004.

3

O her contested issues so listed by Gottfried and Al U included the follow ng:

“The anount of clainant’s average weekly wage on the date of the

al | eged injury/accident;

Exi st ence/ extent of tenporary disability attributable to the all eged

i njury/accident;

Exi st ence/ ext ent of pernanent disability attributable to the all eged

i njury/accident;

Reasonabl e/ necessity/ causal relationship of nedical treatment and

whet her or not nedical authorized;”
The bl ank to be checked to indicate that “Wiether a work rel ated i njury/acci dent
occurred on or about the date alleged in the petition to controvert” was not
checked.



CGottfried noved to di smss Bullock’s case, contending that the
suit was filed after the applicable limtations period. AlU and
AlG joined in CGottfried’s notion to dismss and also filed an
alternative notion for sunmary judgnent, also based on the statute
of Ilimtations. Cottfried, AU and AIG argued that the
limtations period began on Novenber 1, 1999, or twenty days after
the ALJ's October 12, 1999 decision in Bullock’s favor—+the period
wthin which a request or petition for review by the ful
Comm ssion is perm ssible under M ssissippi Code 1972 Annotated §
71-3-47.% Bullock responded on July 1, 2005, arguing that the
limtations period did not start until My 25, 2004, when the
Comm ssi on approved the settl enent.

The district court heard oral argunent on the notions on
February 6, 2006 and denied the notions after expressing its
hesitancy to rule as a matter of law that the statute of
limtations had run. On February 16, 2006, the defendants filed a

nmotion to reconsider, arguing that the district court was duty
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Mss. CooE ANN. 8§ 71-3-47 (2000), “Determination for claims for conpensation,”
states, in pertinent part:
“The commi ssion shall have full power and authority to determ ne all
qguestions relating to the paynent of clainms for conpensation.
I nformal conferences and hearings in contested cases may be
conducted by a duly designated representative of the conm ssion.
Upon the conclusion of any such hearing, the conmission's
representative shall make or deny an award, and file the decisionin
the office of the conmi ssion. | medi ately after such filing, a
notice of decision shall be sent to all interested parties. This
deci sion shall be final unless within twenty (20) days a request or
petition for review by the full comissionis filed.”



bound under Erie RR Co. v. Tonpkins, 58 S.C. 817 (1938), to
address the statute of limtations issue. On February 22, 2006,
the district court granted the notion for reconsideration and
ordered the parties to file supplenental briefs.

In its opinion and order filed April 28, 2006, the district
court concluded that the lawsuit was filed after expiration of the
three-year statute of [imtations dictated by M ssi ssippi Code 1972
Annotated 8 15-1-49 (1). Noting that Bullock’ s conpl ai nt does not
all ege any actionable conduct after October 12, 1999, and it
appeari ng undi sputed that ever since Cctober 12, 1999 at the | at est
Bul l ock has been tinely paid all conpensation benefits he was
entitled to, the court granted the defendants’ notion for summary
j udgnent pursuant to Federal Rule of Civil Procedure 56, based on
its determnation that the |limtations period on Bullock’ s bad
faith claimbegan to run in Cctober 1999, when the tine to appeal
the ALJ's OCctober 12, 1999 order finding Bullock entitled to
benefits expired. The district court entered final judgnent.
Bul | ock tinely appeal ed.

The gravanen of Bull ock’s argunent on appeal is that the ALJ’ s
Cctober 12, 1999 order determning his entitlenment to benefits was
an interlocutory order, not a final order, and as such it coul d not
be appealed to the full Comm ssion under the version in effect in
1999 of the M ssi ssi ppi Wrkers’ Conpensati on Conm ssi on Procedur al

Rul e 10, which stated that where a party “desires a review before



the Full Conm ssion fromthe decision rendered at the evidentiary
hearing,” (enphasis added), the party shall file a request or
petition for revieww thin twenty days.® Bullock asserts that, as
aninterlocutory order, the ALJ s conpensability finding in Qctober
1999 woul d have nerged with the ALJ’ s final decision on Decenber 1,
2003, such that together the decisions would have been revi ewabl e
on direct appeal to the Conm ssion. Bullock further argues that
the amount of conpensation he was owed remained at |east
potentially at issue before the Comm ssion until the expiration of
the tinme to appeal the ALJ' s Decenber 1, 2003 order. Accordingly,
Bul | ock concl udes that his bad faith cause of action could not have
accrued until, at the earliest, twenty days had passed w thout an
appeal fromthe ALJ's Decenber 2003, final order.

W are aware of no court decision in any way addressing
whet her, under M ssi ssippi | aw, an unappeal ed order of a Conm ssion
ALJ finding conpensability but clearly not addressing and instead
| eavi ng open the anmount and duration of conpensation to which the
enployee is entitled, sufficiently exhausts the enployee’'s

adm nistrative renedi es such that, after expiration of the tine to

5

Bul | ock al so points out that effective April 1, 2001, this Rule 10 was anended
to read, as it presently does, viz:
Rul e 10. Review Hearings. 1In all cases where either party desires
a revi ew before the Full Conm ssion fromany deci sion rendered by an
Adm nistrative Judge, the party desiring the review shall within
twenty (20) days of the date of said decision file with the
Secretary of the Conmission awitten request or petition for review
before the Full Conmi ssion.
He stresses that in the new version “any deci sion” replaces “the deci sion”
as used in the pre-April 2001 version.



appeal the referenced ALJ order, the enpl oyee may then prosecute a
suit for bad faith failure to pay conpensation, or whether (or to
what extent) that depends on whether the bad faith suit all eges bad
faith action (or inaction) occurring after expiration of the tinme
to appeal the nentioned ALJ conpensability order. Nor are we aware
of any court decision addressi ng whet her such an ALJ order finding
conpensability but not addressing other issues, entered either
before or after April 21, 2001, becones final and unrevi ewabl e by
the Comm ssion if not appealed to it wthin twenty days.
[11. QUESTI ON CERTI FI ED

Whet her an order, issued in 1999, of a M ssissippi Wrkers
Conpensati on Conmm ssion Adm nistrative Law Judge whi ch determ nes
only that the naned enpl oyer and conpensation insurer are liableto
the named enployee for conpensation benefits in respect to a
particul ar on the job accidental injury, but does not determ ne the
anount or duration of benefits to be paid or any other matter,
becones final if not appeal ed by any party to the Conm ssion within
twenty days; and, if so, whether the enployee clainmant has then so
exhausted his adm nistrative renedies, notw thstanding that the
enpl oyee’ s conpensati on case agai nst the enpl oyer and conpensati on
i nsurer remai ns pendi ng before the Conm ssi on on ot her issues, such
that the three year limtations period under Mss. Code 15-1-49(1)
then conmmences and continues to run with respect to a subsequent

suit by the enpl oyee agai nst the enpl oyer or conpensation insurer



for bad faith failure to pay workers conpensation benefits which
does not allege any bad faith action or inaction after the
expiration of twenty days followng the ALJ's referenced order
finding conpensability.

CONCLUSI ON

This Court disclainms any intention that the Suprene Court of
M ssissippi confine its reply to the precise formor scope of the
| egal question that we certify. If the Suprenme Court of
M ssi ssi ppi accepts this Certificate, the answers provi ded by that
court will determne the outcone of the appeal in this case.

The record in this case, together wth the copies of the
parties’ briefs, is transmtted herewth.

The panel retains cognizance of the appeal in this case
pendi ng response from the Suprene Court of M ssissippi, and the
Court hereby certifies to the Suprenme Court of M ssissippi the
above question of |aw

QUESTI ON CERTI FI ED TO THE SUPREME COURT OF M SSI SSI PPI .
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