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Bef ore JONES, Chief Judge, and REAVLEY and PRADO, Circuit Judges.
EDI TH H JONES, Chief Judge:

Aisha’s Learning Center (“ALC’) challenges the district
court’s decision that it is not covered for injuries to a child in
its care by operation of the autonobile exclusion of a commerci al
general liability (“CA.") policy. Finding no error in the court’s
anal ysis, we AFFI RM

| . Background

On Septenber 4, 2002, a van owned and operated by ALC
transported two year old Le’ Yazm ne McCann from her hone to the
daycare center in Dallas, Texas. Upon arriving at ALC, the driver

did not unload Le Yazm ne along with the other children. She was



trapped in the parked van for approximately seven hours while the
external tenperature reached ninety-five degrees Fahrenheit. Her
not her sued ALC to redress the resulting tragic injuries.

At the time of the incident, ALC was insured by two
policies: a CG policy with appellee Lincoln General and a general
autonobile policy with American International |nsurance Conpany
(“Amrerican International”). ALC and McCann’s nother agreed to
abate the proceedings to seek a determnation of insurance
cover age.

Taking the initiative, Lincoln General sought a
declaratory judgnent in federal court against ALCto enforce a CG
policy exclusion for injuries arising fromthe “use” of ALC s van.
ALC answer ed and countercl ai ned agai nst Lincoln General. Anerican
International intervened, seeking a declaratory judgnment that
Lincol n General had the sole duty to defend ALC. MCann’s not her
also intervened in the coverage dispute, but she did not
participate further. The district court resolved the parties’
cross-notions for summary judgnent in favor of Lincoln General
hol di ng that the conpany owed no duty to defend or indemify ALC,
because of the CG. policy s autonobile exclusion. Thi s appea
fol | oned.

1. Discussion
This court reviews a district court’s grant of sunmary

j udgnent de novo. Evans v. Gty of Houston, 246 F.3d 344, 347 (5th




Cr. 2001). Summary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled

to judgnent as a matter of law” Fep. R QGv. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U S. 317, 322, 106 S. C. 2548, 2552

(1986). On a notion for sunmary judgnent, a court nust reviewthe
facts in the light nost favorable to the nonnovant. VAl ker v.
Thonpson, 214 F.3d 615, 624 (5th G r. 2000).

| nsurance policies are generally controlled by the rul es
of construction and interpretation applicable to contracts. Nat’'l

Union Fire Ins. Co. v. CBl Indus., Inc., 907 S.W2d 517, 520 (Tex.

1995). Nevertheless, “[t]he court nust adopt the construction of an
exclusionary clause urged by the insured as long as that

construction is not unreasonable....” Nat’l Union Fire Ins. Co. V.

Hudson Energy Co., 811 S.W2d 552, 555 (Tex. 1991).

In Texas, the duty to defend is distinct from and

broader than, the duty to indemify. Q@lf Chem & Mtallurgica

Corp. v. Assoc. Metals & Mnerals Corp., 1 F.3d 365, 369 (5th Cr

1993). The duty to defend i s governed by the “ei ght-corners” rule,
whereby a court considers only the allegations in the underlying

conplaint and the terns of the insurance policy. Nat’l Union Fire

Ins. Co. v. Merchants Fast Motor Lines, Inc., 939 S.w2d 139, 141

(Tex. 1997). |If the petition filed against the insured, liberally
construed, alleges facts within the scope of coverage, the insurer
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must def end. | d. Doubts are resolved in favor of the insured

Heyden Newport Chem Corp. v. S. Gen. Ins. Co., 387 S.W2d 22, 25

(Tex. 1965). And, although the duty to indemify is generally not
ascertainable until after the insured has been held liable, it is
justiciable prior to a finding of liability when the sane reasons
negating the duty to defend also negate any duty to indemify.

Farners Tex. County Mut. Ins. Co. v. @Giffin, 955 S. wW2d 81, 84

(Tex. 1997).
The sole issue in this case is whether McCann’s injuries

arose out of the “use” of ALCs van as a matter of law, thus
triggering the auto exclusion provision in the CG policy.! The
policy excludes: ‘[b]Jodily injury’ . . . arising out of the
owner shi p, maintenance, use or entrustnent to others of any .

‘auto’ . . . owned or operated by or rented or |oaned to any
i nsur ed. Use includes operation and ‘loading or unloading.’

Lincoln General bears the burden of applying the exclusion.

Northfield Ins. Co. v. Loving Hone Care, Inc., 363 F.3d 523, 528

(5th Gr. 2004). If the policy is susceptible to two or nore
reasonable interpretations, it is anbiguous and nmust be strictly
construed in favor of the insured to avoid the exclusion. Kelley-

Coppedge, Inc. v. Hoghlands Ins. Co., 980 S.W2d 462, 464 (Tex.

! ALC s American International auto policy provides a coverage limt
of up to $20, 000 per person and $40, 000 per occurrence, stating: “[wle will pay
all suns an ‘insured |legally nust pay as damages because of ‘bodily injury’

. to which this insurance applies, caused by an ‘accident’ and resulting from
t he ownershi p, maintenance or use of a covered ‘auto.’”
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1998); see also Enpire Fire & Marine Ins. Co. v. Brantley Trucking,

Inc., 220 F.3d 679, 681 (5th Cr. 2000). An unanbi guous policy

w ll, however, be accorded its plain neaning. DeWtt County Elec.

Co-op., Inc. v. Parks, 1 S.W3d 96, 100 (Tex. 1999).

Texas courts define “use” broadly: “the phrase ‘arising
fromuse is treated as being a ‘general catchall . . . designed
and construed to include all proper uses of the vehicle not falling

within other terns of definition.... Tucker v. Allstate Tex.

Ll oyds Ins. Co., 180 S. W3d 880, 886 (Tex. App. 2005)(quoting State

Farm Mut. Auto Ins. Co. v. Pan Am Ins. Co., 437 S.W2d 542, 545

(Tex. 1969)). The phrase “arise out of” neans there is “sinply a
‘causal connection or relation,” whichis interpreted to nean that
there is but for causation, though not necessarily direct or

proxi mate causation.” Uica Nat’l Ins. Co. v. Am Indem Co.,

141 S.W3d 198, 203 (Tex. 2004) (citations omtted). “Use” neans
“to put or bring into action or service; to enploy for or apply to

a given purpose.” Leleaux v. Hanshire-Fannett |ndep. Sch. Dist.,

835 S.wW2d 49, 51 (Tex. 1992).

In Texas, “[f]or liability to *arise out of’ the use of
a notor vehicle, a causal connection or relation nust exi st between
the accident or injury and the use of the notor vehicle.” Md-

Century Ins. Co. v. Lindsey, 997 S.W2d 153, 156 (Tex. 1999)(citing

LeLeaux, 835 S.W2d at 51). Further, “the use required is of the

vehi cl e qua vehicle, rather than sinply as an article of property.”

Li ndsey, 997 S.W2d at 156. |If the vehicle at issue “is only the
5



| ocational setting for an injury, the injury does not arise out of

any use of the vehicle.” 1d. Lindsey approved a list of factors

to determ ne whether an injury falls within the “use” coverage of
an aut onobil e policy:
. (1) the accident nust have arisen out of the
i nherent nature of the autonobile, as such, (2) the
acci dent nust have arisen within the natural territorial
[imts of an autonobile, and the actual use nust not have
termnated, (3) the autonobil e nust not nerely contri bute
to cause the condition which produces the injury, but
must itself produce the injury.

ld. at 157.

Li ndsey denonstrates just how broadly its test for “use
is interpreted. The case involved a child who attenpted to enter
his parents’ parked and | ocked truck through its rear to retrieve
an article of clothing. Id. at 154. While doing so, he
i nadvertently caused a | oaded shotgun in the truck’s gun rack to
fire, injuring a passenger in another vehicle. Id. The court
concluded that the injury arose from the use of the truck as a
matter of law. The child s sole purpose was to gain entry to the
truck, his unorthodox nethod of entry was not an unexpected or
unnatural use of the vehicle for a child, and it was his intent to
enter the vehicle that directly caused the gun to discharge, thus
causing the injury. 1d. at 158. The court reasoned that, had the
truck’s novenent caused the shotgun to discharge, there would be
little question that the vehicle produced the injury; although a
nmovi ng vehi cl e woul d have nore of arole in the accident, it would
not be significantly nore. 1d. at 158-59. Although it was a cl ose
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call, the truck “produced” the injury and was not nerely the situs
of activity, unrelated to the accident. |[|d. at 159.

Simlarly, in Lyons v. State Farm Lloyds & Nat'|l Cas.

Co., 41 S.W3d 201, 205 (Tex. App. 2001), the court held that a
woman’s injury intrying to enter the trailer of a parked car arose

out of the “use” of the vehicle. Al though the vehicle was not in
nmotion, the injury occurred within the territorial limts of the
vehi cl e, the vehicl e produced rather than sinply contributed to the
injury, and the woman intended to use it as a vehicle. |d. at 205-
06. 2

Appl ying the Lindsey factors to the i nstant case, we nust

conclude that McCann’s injuries arose fromthe use of ALC s van.

First, her injuries occurred while the van was being used for one

of its inherent purposes: transportation of children to ALC
Al t hough the van was no longer in notion, its purpose —as to
McCann —had not yet been fulfilled and was t hus ongoi ng. Second,
the accident occurred wthin the van’s natural territorial limts

2 Where a vehicle is a nere situs of injury, fungible with any other
situs, it is not being “used.” |n LeLeaux, supra, the Texas Suprene Court rul ed

that an accident did not arise out of the use of a vehicle when a student was
injured after returning to a parked, enpty bus after conpeting in a band
conpetition. The bus was not being used for its intended purpose—transporting
student s—but instead was the nere situs of the injury. School officials and the
driver were not around, and “t he manner in whi ch school district enpl oyees | oaded
and unl oaded students had nothing to do with [the student’s] injury.” |d. at 52.

7



before the actual use—the transportation of McCann to
ALC—term nated. 3

Third, the vehicl e caused, rather than nerely contri buted
to, the conditions that produced the injury. Le’ Yazm ne was
i njured because she was left in a hot, unventilated vehicle by the
driver. The vehicle was not nerely the situs of the injury, but a
produci ng cause. Unfortunately, the danger of leaving children in
| ocked vehi cl es during extrene weat her conditions is well known; it
is a danger inherent in the manner in which autonobiles trap heat.
The sanme dangers are not found in classroons or parks. Thus, “but

for” the use of the van to transport Le’ Yazm ne, she woul d not have
been i njured.

Finally, the Lindsey court noted the inportance of
intent: “Wether a person is using a vehicle as a vehicl e depends
not only on his conduct but on his intent.” 997 S.W2d at 156. 1In
this case, the intent of all parties was to use the van to
transport the child to ALC. Al though the consequences of that use
clearly were not intended, this does not negate the fact that the

parties placed the young child in the van intending to use it for

transportation.

3 ALC argues that there were two separate purposes: one to transport
McCann from her honme to ALC, and another to shepherd McCann from ALC s parki ng
lot into the daycare center. W decline to parse the various purposes so
narrow y; the overarchi ng purpose of the van was to take the children safely from
their hones to the center. Al t hough the van’s purpose as to the other children
was successfully fulfilled, the purpose as to McCann was ongoing at the tinme of
the injury.



This conclusion is in accord with the hol di ngs of other

courts that have considered the issue. In St. Paul Mercury Ins.

Co. v. Chilton-Shelby Mental Health Cr., 595 So.2d 1375 (Ala

1992), the Suprene Court of Alabama held that an autonobile
exclusion in a general liability insurance policy precluded
coverage where an infant suffered a heat-rel ated death after being
| eft unattended in a van. Although the negligence did not relate
specifically to the driving of the van, “the fact renai n[ed] that
[the child] died in the van while it was being used by the Center
to provide transportation services....” |d. at 1377.

Cting St. Paul, other courts have enforced auto
exclusions in these circunstances. For exanple, in asimlar case,
a Maryl and appeal s court found that, under the plain neaning of the

policy’s ternms, coverage was excluded. Gallegos v. Allstate Ins.

Co., 797 A 2d 795, 808-09 (M. App. 2002). The result did not
change just because the van was not noving at the tinme of the
injury. 1d. at 808. Most recently, a California court cited that
State’ s expansive view of the term“use” and the disinclination to
find overl appi ng coverage between the auto and general liability

policies. Princev. United Nat’'l Ins. Co., 47 Cal.Rptr.3d 727, 733

(Cal. App. 2006). The court accordingly held that the
“relationship between the use of the autonobile and the injury was
sufficient to trigger the exclusion.” Id. at 735. The court
observed that the type of rapid onset hypertherma that killed the
children occurs al nost exclusively in notor vehicles, making the
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car an instrunentality, rather than nere situs, of the injury.

|d.*

ALC poi nts to one deci sion hol ding that CG. cover age does

exist inasimlar situation. M. Vernon Fire Ins. Co. v. Heaven’'s

Little Hands Day Care, 795 N. E. 2d 1034 (Ill. App. 2003). The court

found that “leaving an infant in an autonobile used to transport

him..is not a normal or reasonabl e consequence of the use of the
vehicle.” |1d. at 1043. The vehicle ceased being used as a net hod
for transportati on when the other occupants exited. 1d. In sum

the negligence leading to the death was “nonvehi cul ar conduct.”
Id.

M. Vernon's reasoning i s unpersuasive. First, although
a vehicle may have ceased being a node of transportation for its
ot her occupants, the purpose of transportation had not been
fulfilled as to the victimat the time of injury. Second, the
negligence in not renoving a child fromthe van or having in pl ace
a systemto insure the renoval of all the children is vehicular
conduct; it relates directly to ALC s use of the van as a node of
transportation. Third, we are bound by the nobre expansive

treatnment of the term“use” in Texas |aw, see Lindsey, 997 S W 2d

153; Lyons, 41 S.W3d 201, which led to the conclusion that the

4 See also Capital Indem Corp. v. Braxton, 24 F.App’ x 434, 2001 W
1580220 (6th Cr. Dec. 6, 2001) (unpublished). The insurance exclusion at issue
was i dentical to the one here, see id. at 438, and t he hypertherm a-i nduced deat h
was simlarly caused. The court found that the acci dent arose out of the use of
the vehicle, as an unduly narrowinterpretati on woul d “def eat the evi dent purpose
of the exclusion.” 1d. at 442.
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failure to renove a child froma vehicle after using that vehicle
to transport the child does arise out of the use of an autonobile.

Finally, the inclusion of simlar |anguage in the auto
and CA. policies indicates an intent by the conpanies involved to
avoi d overl appi ng coverage, whatever the scope of “use” my be.
The district court found that Anmerican International was required
to defend and i ndemify ALC under the auto policy, a finding that

ALC has not appeal ed. See Lincoln Gen. Ins. Co. v. Aisha's

Learning Cr., 2005 W. 954997, at *9 (N.D. Tex. Apr. 26, 2005).

Consi stency denmands that the sanme terns in insurance policies,
which were witten with any eye to governing state case |aw, be
interpreted simlarly. Pursuant to Lindsey’'s factors, when an
autonobile is being used as a vehicle, and that use has not ended
as to the victim the injury does arise out of the use of the
aut onobi | e.
I11. Concl usion

Because the injury to Le’ Yazm ne McCann arose out of the
use of the vehicle, the auto exclusionin ALC s CG policy applies,
and Lincoln CGeneral has no duty to defend or indemify ALC in the
underlying suit. The district court’s grant of sunmary judgnent to

Li ncol n General is AFFI RVED
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