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Fragepani Bell, M ssissippi State Prisoner # K5072, appeals
the district court’s denial of his 28 U S.C. § 2254 application
in which he challenged his conviction of sexual battery and
attenpted sexual battery. This court granted Bell a certificate
of appeal ability (COA) on whether the district court erred when
it determned that Bell had failed to exhaust whether the

prosecution violated Brady v. Maryland, 373 U S. 83 (1963),

whet her his counsel was ineffective, and whether the trial judge

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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was biased. This court denied a COA on whether Bell was
convicted by a biased jury.
Bel | argues that he rai sed whether the prosecution violated

Brady v. Maryland, 373 U S. 83 (1963), whether his counsel was

i neffective, and whether the trial judge was not inpartial in his
post -conviction notion that was filed with the M ssissipp
Suprene Court.

Bell alleged in his state post-conviction notion that the
state wthhel d key evidence when it failed to produce the
“Brackin” discovery, which he contends is excul patory evi dence.
He therefore fairly raised the issue of whether the prosecution
violated Brady. The district court therefore erred when it

determ ned that Bell did not exhaust this issue. See Deters V.

Collins, 985 F.2d 789, 795 (5th Gr. 1993).

Regarding his allegation of ineffective assistance of
counsel, Bell alleged in his 28 U S.C. 8§ 2254 application that he
recei ved ineffective assistance of counsel at trial and when
counsel failed to secure a conplete copy of his trial transcript.
In his state notion for post-conviction relief Bell argued that
he received ineffective assistance of counsel because counsel
conspired with the state and the judge when they w thheld
Brackin’s testinony. He also conplained in his state notion that
his counsel was ineffective during jury selection. He argued
that the cunul ative effect of counsel’s errors deprived him of

his constitutional rights. He argued that he was denied
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effective assistance of counsel due to counsel’s “failure to

i nvestigate the factual circunstances surroundi ng the alleged
crime and provide himwth a basic defense.” As these argunents
are allegations that he received ineffective assistance of
counsel at trial, the district court erred when it determ ned

that Bell had failed to exhaust this issue. See Wit ehead V.

Johnson, 157 F.3d 384, 387 (5th Cr. 1998).

However, Bell did not argue in his state post-conviction
nmotion that his attorney was ineffective for failing to secure a
conplete copy of the trial transcript. In his state notion he
contends that the trial transcript was not conpleted by the court
reporter. He does not blanme his attorney for this purported
error. Therefore, the district court did not err when it
determ ned that Bell had failed to exhaust this issue.

Additionally, Bell argued in his state post-conviction
application that the judge conspired with the state and his
def ense counsel to withhold rel evant, excul patory information.

He al so argued that the district court showed bias agai nst him by
concealing “all the information that would have resulted in a
different verdict.” These argunents fairly raise the issue

whet her the trial judge was inpartial. The district court
therefore erred when it determned that Bell failed to exhaust

this issue. See Wit ehead, 157 F.3d at 387.

Finally, Bell has briefed issues that this court did not

include in its COA grant. This court need not consider issues
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that Bell has briefed but that are beyond the scope of the issues

upon which a COA was granted. See Ot v. Johnson, 192 F.3d 510,

512 n. 6 (5th Gir. 1999).

The district court’s judgnent that Bell failed to exhaust
whet her his attorney was ineffective for failing to secure a
conplete copy of the trial transcript is AFFIRVED. The district
court’s judgnent that Bell failed to exhaust whether the
prosecution violated Brady, whether he received ineffective
assi stance of counsel at trial, and whether the trial judge was
bi ased is VACATED. The case is REMANDED so that the district
court can consider the substance of Bell’s habeas clains that the
prosecution violated Brady, he received ineffective assistance of
counsel at trial, and the trial judge was biased.

AFFI RVED | N PART; VACATED I N PART; AND REMANDED



