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Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Lorenzo A ivas-Pena appeals his conviction and sentence for
unlawful reentry follow ng deportati on subsequent to an
aggravated felony conviction, a violation of 8 U S.C. 8§ 1326(a),
(b). In his first issue on appeal, Aivas-Pena asserts that the
district court erred in applying a 16-1evel enhancenent pursuant
to US.S.G 8§ 2L1.2 for a prior crine of violence conviction.
diva-Pena was convicted under California Penal Code § 288(b) for

| ewd conduct with a mnor. divas-Pena preserved error by

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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objecting to the enhancenent, and we review the district court’s

determ nati on de novo. See United States v. Cal deron-Pena, 383

F.3d 254, 256 (5th Gr. 2004) (en banc); see also United States

v. Villanueva, 408 F.3d 193, 202, 203 n.9 (5th Cr.), cert.

deni ed, 126 S. Ct. 268 (2005).

The term “crinme of violence” under 8 2L1.2 neans (1) any of
certain enunerated offenses, or (2) “any offense under federal,
state, or local law that has as an el enent the use, attenpted
use, or threatened use of physical force against the person of
another.” U S. S.G 8§ 2L1.2, comment. (n.1(B)(iii)). W need not
reach Aivas-Pena s argunent that his offense does not neet the
second prong of the definition, as we conclude that it
constitutes the enunerated offense of sexual abuse of a m nor.
Where, as here, the enhancenent provision does not define the
enuner ated offense, we define it using a “commopbn sense” approach,
| ooking to the offense’s ordinary, contenporary neani ng. See

United States v. lzaguirre-Flores, 405 F. 3d 270, 275-76 (5th

Cr.), cert. denied, 126 S. C. 253 (2005). Using that approach,

we have defined “sexual abuse of a mnor” to include conduct with
or in the presence of a mnor, the purpose of which is the
arousal or gratification of sexual desires. See id. at 275; see

also United States v. Zaval a-Sustaita, 214 F.3d 601, 604-05 (5th

Cir. 2000). The statute at issue in this case crimnalizes the
comm ssion of lewd or |ascivious acts on or with the body of a

mnor in order to gratify lust, passion, or sexual desires. See
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CaL. PeENAL CooeE § 288(a), (b). Such an offense fits wthin the
ordi nary, contenporary definition of sexual abuse of a m nor.

See | zaquirre-Flores, 405 F.3d at 276-77; see al so Zaval a-

Sustaita, 214 F.3d at , 604-05. Accordingly, we find no error in
the district court’s inposition of the 16-1evel enhancenent.

In his second point of error, Oivas-Pena argues that
8§ 1326(b)’'s treatnent of prior felony and aggravated fel ony
convictions as sentencing factors rather than elenents of the
of fense that nust be found by a jury is unconstitutional in Iight

of Apprendi v. New Jersey, 530 U S. 466 (2000). divas-Pena’'s

constitutional challenge to 8§ 1326(b) is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough A ivas-Pena contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |ight of Apprendi, we have

repeatedly rejected such argunents on the basis that Al nendarez-

Torres remains binding. See United States v. Garza-lLopez, 410

F.3d 268, 276 (5th Cir.), cert. denied, 126 S. Ct. 298 (2005).

divas-Pena properly concedes that his argunent is foreclosed in

light of Al nendarez-Torres and circuit precedent, but he raises

it here to preserve it for further review
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



