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PER CURI AM *

Rogelio G Perez-Cavasos (“Perez”) appeal s the concurrent 51-
mont h sentences inposed followng his jury-trial convictions of
inporting nore than 50 kil ogranms of marijuana and possessing with
intent to distribute nore than 50 kil ograns of marijuana. Perez’s
sentence was based on the district court’s sentencing determ nation

that Perez was responsible for 88.6 kil ograns of marijuana.

Perez argues that his sentence was inposed in violation of

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



United States v. Booker, 125 S. C. 738 (2005), in that the

district court enhanced his sentence based on a determ nation of
drug quantity not nmade by a jury or proven beyond a reasonable
doubt. He al so contends that the district court erred under Booker
in sentencing him pursuant to a nmandatory application of the
federal Sentencing Cuidelines.

As Perez concedes, this court’s review of his Booker-based
clains is for plain error because he did not object to his sentence

in the district court. See United States v. Mares, 402 F.3d 511

520-21 (5th Gr. 2005), petition for cert. filed (Mar. 31,

2005) (No. 04-9517). |In order to establish plain error, Perez nust
establish that (1) thereis an error; (2) that is clear or obvious;

and (3) that affects his substantial rights. United States v.

d ano, 507 U. S. 725, 732-34 (1993). If these criteria are net,
this court has the authority correct the error, but is not required
to do so. |d. at 736

Perez contends that he is entitled to retroactive application
of the Sixth Amendnent hol di ng of Booker, but he argues that the
Due Process C ause of the Fifth Amendnent precl udes the application
of the renedial hol ding of Booker to his case. Perez’'s contention
that the renedi al hol di ng of Booker cannot be applied in his case
runs directly counter to Booker’s determ nation that both the Sixth
Amendnent hol di ng and the renedi al hol ding nust be applied to all

cases on direct review, see Booker, 125 S. C. at 769, and is

t herefore forecl osed.



Perez seeks to preserve for further review the argunent that
Booker error is structural or at |east presunptively prejudicial.
This court, however, has rejected argunents that Booker error is
structural and that Booker error shoul d be presuned prejudicial, as

such clains conflict with Mres. See United States v. Ml veaux,

411 F. 3d 558, 561 n.9 (5th Cir. 2005), petition for cert. filed

(July 11, 2005) (No. 05-5297).

Perez also contends that, because he was a first-tine
offender, it is at |east reasonably probable that the district
court would have inposed a | ower sentence had it not believed it
was bound by mandatory sentencing guidelines. To show that his
substantial rights were affected, Perez nust showthat the district
court’s error “affected the outconme of the district court
proceedi ngs” such that there is a probability of error “sufficient
to underm ne confidence in the outcone.” Mares, 402 F.3d at 521
(internal quotation marks and citations omtted). Because
“there is no indication in the record fromthe sentencing judge’'s
remarks or otherwi se that gives us any clue as to whether [he]

woul d have reached a different concl usion,” Perez cannot establish
plain error. See Mares, 402 F.3d at 522. Accordingly, Perez’'s

sent ence i s AFFI RVED



