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PER CURI AM *
This court affirmed the conviction and sentence of Raylate

Brooks. United States v. Brooks, No. 04-10769 (5th Cr. Dec. 17,

2004) (unpublished). The Suprene Court vacated and remanded for

further consideration in light of United States v. Booker, 125 S

Ct. 738 (2005). W requested and received supplenental letter

bri efs addressi ng Booker’'s inpact.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Brooks argues that his sentence is illegal under Booker
because he was sentenced to “eight years [of] inprisonnment on the
basi s of guidelines enhancenents which were unconstitutionally
applied to himby the district court as they were neither proved
to a jury beyond a reasonabl e doubt, nor admtted by him” He
al so acknowl edges that there “is no statenent in the record that
coul d support an inference that [he] would receive a | esser
sentence fromthe sentencing judge if the case was renmanded under
ordinary circunstances.” |d. He argues, however, that the
district court will be “conpelled” to give hima | esser sentence
because due process and ex post facto principles require that the
court resentence himbased on a strict application of the
gui delines, without any increase in his sentence based on

enhancenents that violate the Si xth Arendnent under Booker. | d.

at 1-3.
Brooks concedes that he failed to preserve his argunent in
the district court and that review of his argunent is for plain

error. See United States v. Mares, 402 F.3d 511, 520 (5th Gr.

2005), petition for cert. filed (Mar. 31, 2005) (No. 04-9517);

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th Cr

2005), petition for cert. filed (July 25, 2005) (No. 05-5556).

In order to establish that he is entitled to relief under a
pl ai n-error analysis, Brooks bears the burden of denonstrating,
inter alia, that the sentencing court would have inposed a

different sentence had it sentenced hi munder an advisory, rather
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t han mandatory, application of the guidelines. See Val enzuel a-

Quevedo, 407 F.3d at 733. Brooks concedes that he cannot nake
such a showi ng. Brooks’s argunent that he nmust be resentenced
under a strict application of the guidelines, wthout any

i ncrease based on enhancenents not found by a jury or admtted by

him is foreclosed by United States v. Scroqgins, 411 F.3d 572,

576-77 (5th Gr. 2005). Accordingly, we conclude that nothing in
the Suprenme Court’s Booker decision requires us to change our
prior affirmance in this case. W therefore reinstate our
judgnent affirm ng Brooks’s conviction and sentence.
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