United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T October 6, 2005

Charles R. Fulbruge llI
Clerk

No. 04-50492
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
STEVEN ROBERT BARTH,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 2:03-CR-124-14-HLH

Bef ore H G3 NBOTHAM BENAVIDES and DENNI'S, G rcuit Judges
PER CURI AM *

Steven Robert Barth appeals his jury-trial conviction and
sentence for conspiracy to possess with intent to distribute 100
kil ograns or nore of marijuana; conspiracy to inport 100 kil ograns
or nmore  marijuana; and using, carrying, and possessing
semautomatic assault rifles in furtherance of a drug-trafficking
crinme. Barth was sentenced to 241 nonths in prison.

Barth first argues that the evidence was insufficient to

sustain his convictions. A reasonable jury could have found beyond

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 04-50492
-2

a reasonabl e doubt from the evidence that Barth knew that Arlo
Arreola and his associates were snmuggling drugs into the United
States and distributing them and that he knowi ngly joined the
conspi raci es and possessed the assault weapons in furtherance of

those drug-trafficking crines. United States v. lvey, 949 F.2d

759, 766 (5th Gr. 1991); 21 U.S.C. 8§ 841(a)(1), 841(b)(1)(B), and
846; 21 U.S.C. 8§ 952 and 960(b)(1); 18 U.S.C. § 924(c).

Barth additionally argues for the first tine on appeal that he
should be resentenced on his drug-trafficking conspiracy

convictions in light of United States v. Booker. This claimfails

to neet the plain-error standard because Barth has not shown that

the error affected his substantial rights. See United States v.

Bringier, 405 F.3d 310, 316 (5th G r. 2005), petition for cert.

filed (Jul. 26, 2005) ( No. 05- 5535) ; United States V.

Val enzuel a- Quevedo, 407 F.3d 728, 732-33 (5th Gr. 2005).

However, we do find that Barth’s argunent that his convictions
and sentences for carrying a firearmin connection with a drug-
trafficking offense are nultiplicitous and vi ol ate doubl e j eopardy

is nmeritorious. United States v. Privette, 947 F.2d 1259, 1262

(5th Gr. 1991). Accordingly, the case is REMANDED to the district
court so that it may vacate one of the firearm convictions and
resentence Barth as to the firearm convictions.
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