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vVer sus
SHAWN JOSHUA JOHNSON, al so known as Shawn Johnson,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 2:04-CR-47-ALL

Bef ore BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURI AM *

Shawn Joshua Johnson appeal s the 63-nonth sentence he
received followng his guilty-plea conviction for violating the
Federal Gun Control Act. He renews his argunent, preserved in
the district court, that his constitutional rights were viol ated
when the district court assessed a two-|evel enhancenent,
pursuant to U S.S.G 8§ 3Cl.1 (obstruction of justice), based on

judicially determned facts, citing Blakely v. WAshi ngton, 542

U S. 296 (2004).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Pursuant to the recent decision in United States v. Booker,

125 S. . 738, 756 (2005), for sentencing errors preserved in
the district court, “we will ordinarily vacate the sentence and

remand,” unless the error is harniess. United States v. Pineiro,

410 F. 3d 282, 284 (5th Cr. 2005). The two-|evel enhancenent
here violated Johnson’s Sixth Anendnent right to trial by jury.
See Booker, 125 S. C. at 756. Gven the district court’s
statenents at sentencing, the Governnent cannot carry its burden
of denonstrating beyond a reasonabl e doubt “that the district
court woul d have inposed the sane sentence absent the error.”
Pineiro, 410 F.3d at 286.

Johnson’s sentence is vacated, and this case is remanded for

resentencing. See Pineiro, 410 F.3d at 284.

SENTENCE VACATED AND REMANDED FOR RESENTENCI NG



