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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
REYNALDO QUI ROZ- ESCOBEDQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 03-CR-123-1

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES
Bef ore H G3 NBOTHAM GARZA, and PRADO Circuit Judges.
PER CURI AM *

Reynal do Qui roz- Escobedo pl eaded guilty to i nportation of nore
than fifty grans of nethanphetamine, in violation of 21 U S.C. 88§
952(a), 960(a)(1), and 960(b)(1)(H . At sentencing, the district
court calculated a CGuidelines range of forty-six to fifty-seven
mont hs, and sentenced Quiroz-Escobedo to fifty-seven nonths’

i nprisonnment and three years’ supervised rel ease.

* Pursuant to 5THQAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



On direct appeal, Quiroz-Escobedo <challenged only the
constitutionality of the statutes under which he was convicted. W
affirmed both the judgnment of conviction and the sentence.?
Qui roz- Escobedo renewed his challenge in a consolidated petition
for wit of certiorari which was denied.? Follow ng the Suprene
Court’s decision in Blakely v. Washington,® Quiroz-Escobedo filed
a petition for rehearing. The Court then decided United States. v.
Booker,* in which it rendered the United States Sentencing
Guidelines purely advisory in nature. Subsequently, the Court
vacated its order denying Quiroz-Escobedo’s petition for wit of
certiorari, granted the wit, vacated our prior judgnent and
remanded for further consideration in |ight of Booker.?®

On remand, Quiroz-Escobedo concedes that he did not make a
Bl akely or Booker-type objection in the district court.
Accordingly, our review is for plain error only.® In order to
prevail under plain error review, an appellant nust show that (1)

there is an error, (2) the error is plain, and (3) the error

' United States v. Qiroz-Escobedo, 87 Fed. Appx. 935 (5th Gr. Feb. 18,
2004) (unpubli shed).

2 Jinmenez-Vel asco v. United States, 124 S. C. 2856 (2004) (nem).
3 542 U.S. 296 (2004).

4125 S. . 738 (2005).

5 Jinenez-Vel asco v. United States, 125 S. C. 1110 (2005) (mem).
6 See United States v. Inman, 411 F.3d 591, 595 (5th Cr. 2005).
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af fects substantial rights.” Wen all three of these requirenents
are net, we will exercise our discretion to correct the error only
if it “seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings.”?8

Qui roz- Escobedo argues that the district court commtted plain
error because it sentenced hi munder the assunption of a nmandatory
Gui del i nes regine. Further, he contends that this error is
structural, or at |least presuned prejudical. He candidly admts,
however, that based on the facts in the record, he cannot show
“Wwth a probability sufficient to underm ne confidence in the
outcone, that if the judge had sentenced him under an advisory
sentencing reginme rather than a mandatory one, he would have
received a | esser sentence.”?®

Assum ng arguendo that the district court conmmtted plain
error when it sentenced hi munder a mandatory GCuidelines regine,
Qui roz- Escobedo cannot satisfy the third prong of the plain error
standard as his argunent that Booker error is structural or
presunmed prejudicial is in the teeth of our decision in United
States v. Mares.® A panel of this court cannot overrule a prior

panel’s decision in the absence of an intervening contrary or

7 See United States v. O ano, 507 U.S. 725, 732 (1993).
81d. at 734 (internal quotation narks and citations omtted).
® United States v. Infante, 404 F.3d 376, 395 (5th G r. 2005).

10402 F.3d 511, 520-22 (5th Cir. 2005); see United States v. Ml veaux,
411 F.3d 558, 560 n.9 (5th CGir. 2005).



super sedi ng decision by this court sitting en banc or by the United
States Suprene Court.! No such decision overruling Mares exists.
Accordi ngly, we REI NSTATE our prior judgnment affirm ng Quiroz-

Escobedo’ s conviction and sentence.

11 See Burge v. Parish of St. Tanmmany, 187 F.3d 452, 466 (5th Gr. 1999).
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