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PER CURI AM *

Angel Martin Gaona- Tovar appeals his conviction and sentence
followng his guilty plea conviction for attenpted ill egal
reentry into the United States subsequent to deportation
follow ng a conviction for an aggravated felony, in violation of
8 U S.C. 8§ 1326. Gaona-Tovar argues that the district court
erred by enhancing his base offense | evel sixteen |evels pursuant
to US.S.G 8§ 2L1.2(b)(1)(A(vii), based on a determ nation that

his prior conviction for transporting an unlawful alien was an

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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alien snmuggling offense. As Gaona- Tovar concedes, his argunent

is foreclosed by United States v. Solis-Canpozano, 312 F.3d 164,

167-68 (5th Gir. 2002), cert. denied, 538 U S. 991 (2003).

For the first tinme on appeal, Gaona-Tovar argues that
8 U S.C. 8 1326(b) is unconstitutional on its face and as applied
in his case because it does not require the fact of a prior
fel ony or aggravated felony conviction to be charged in the
i ndi ctment and proved beyond a reasonabl e doubt. Gaona-Tovar
acknow edges that his argunents are forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

W shes to preserve the issues for Suprene Court reviewin |ight

of Apprendi v. New Jersey, 530 U S. 466 (2000). Apprendi did not

overrul e Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90;

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000).

Thus, we nust foll ow Al nendarez-Torres “unless and until the

Suprene Court itself determnes to overrule it.” Dabeit, 231
F.3d at 984 (internal quotation marks and citation omtted).
Accordi ngly, Gaona-Tovar’s argunents are foreclosed, and his
conviction and sentence are AFFIRMED. W REMAND to the district
court for correction of the judgnent pursuant to FED. R CRM P.
36 to reflect that Gaona- Tovar was convicted of a violation of 8
US C 8§ 1326 for attenpted illegal reentry, not illegal reentry,

into the United States after deportation.



