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PER CURI AM

Appel  ant Donald Al drich appeals dism ssal of his |awsuit
under 42 U. S.C. 81983 alleging violation of the E ghth and
Fourteent h Anendnents chal | enging the constitutionality of Texas’s
execution protocol. The district court dism ssed Aldrich’ s action

for failure to state a claimupon which relief may be granted. W



AFFIRM the district court’s dismssal of Aldrich’s action on
alternate grounds.!?

In Nelson v. Canpbell, the Suprene Court first recognized a

capital defendant’s right to challenge the nethod of his execution
under 28 U.S.C. 81983 even after the defendant’s clains for habeas
relief had been denied.? Because Aldrich does not neet the
requi renents set forth in Nelson to be eligible for such relief,
however, we conclude that the district court properly dism ssed his
claim

In Nelson, the petitioner alleged that Al abama officials
proposed to use a “cut-down” procedure requiring an incision into
his armor leg to access his severely conprom sed veins.® The
respondent state officers conceded at oral argunent that “8 1983
[ was] an appropriate vehicle for an inmate...not facing execution
to bring a ‘deliberate indifference’ challenge to the
constitutionality of the cut-down procedure if used to gain venous
access for purposes of providing nedical treatnent.”* The Suprene

Court observed that there was “no reason on the face of the

Judges Jones and Stewart would also affirm based on Harris
v. Johnson, 376 F.3d 414 (5th Gr. 2004), and on the exhaustion
of adm nistrative renedies requirenent of the Prison Litigation
Reform Act codified at 42 U . S.C. § 1997¢e(a).

2124 S. Ct. 2117 (2004).

d. at 2120.
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conplaint totreat petitioner’s claimdifferently solely because he
had been condemmed to die.”> Wthout reaching the question of how
to categorize nethod-of-execution clains generally, the Court
concluded that “[a] suit seeking to enjoin a particular neans of
effectuating a sentence of death does not directly call into
question the ‘fact’ or ‘validity’ of the sentence itself-by sinply
altering its nethod of execution, the State can go forward with the
sent ence. "

Nel son had “been careful throughout the[] proceedings, in his
conplaint and at oral argunent, to assert that the cut-down, as
well as the warden’'s refusal to provide reliable information
regarding the cut—-down protocol, [were] wholly unnecessary to
gai ni ng venous access.”’ Moreover, he had alleged alternatives
that, if they had been used, would have allowed the State to
proceed with the execution as schedul ed.® The Court concl uded t hat
“[1]f on remand and after an evidentiary hearing the district court
conclude[d] that the wuse of the cut-down procedure...[was]
necessary for admnistering the lethal injection, the district

court [would] need to address the broader question, [left open by

°d. at 2123.
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Id. at 2124 (enphasis onitted).
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the Suprene Court], of how to treat nethod-of-execution clains
general ly.”®

Thus, the Court instructed that a court nust “focus[]
attention on whether petitioner’s challenge to the [execution
procedure] woul d necessarily prevent [the state] fromcarryi ng out
its execution.”! Consequently, if the petitioner seeks a stay of
his execution, the district court nust decide the determ native
gquestion of whether it is being requested to enjoin the execution,
rather than nerely to enjoin an allegedly unnecessary nedical
procedure that precedes the execution.

In the present case, Aldrich’s § 1983 action challenges the
constitutionality of the protocol that Texas will use to execute
him but he does not allege that there is any specific acceptable
alternative nethod that the state could use, or that the proposed
protocol is wholly unnecessary to the execution. Thus, contrary to
the situation in Nelson, Aldrich’s 8§ 1983 claim challenging the
constitutionality of that protocol and stay of its usage wll
effectively prevent the state from carrying out his execution.
Nel son’s holding clearly requires that a capital defendant, in
order to assert a 81983 nethod-of-execution claim nust allege
that, because there are alternative nmethods of execution, the

chal | enged protocol is wholly unnecessary to proceeding with the

° d.
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execution.!* Because Aldrich did not allege or showthat there is
any alternative to the protocol that the State proposes to use in
his execution, the district court properly dismssed his 81983

action.

AFFI RVED.

Hd. at 2123-24.



