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PER CURI AM *

Benjamn A Hassler filed this pro se, in forna pauperis

conpl aint pursuant to 42 U.S.C. § 1983, at a tinme when he was a
Texas prisoner (# 222006) serving a 99-year prison termfor a
1970 conviction of malice nmurder. Hassler, who allegedly has
since discharged his sentence, now appeals the district court’s
sua sponte dism ssal of his conplaint as frivolous and for
failure to state a clai mupon which relief may be granted,

pursuant to 28 U.S.C. 88 1915(e)(2)(B)(i) and (ii). The district

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court concluded that Hassler’s clains regarding the failure to

credit himwith jail tine served in Carson County were barred by

the rule of Heck v. Hunphrey, 512 U S. 477 (1994), insofar as he

sought nonetary damages. The court concluded that clains for
injunctive relief sounded in habeas and shoul d have been brought
ina 28 US C § 2254 petition.

Hassl er contends that the district court’s application of
the Heck bar was i nproper because the 28 U S.C. § 2254 renedy was
unavailable to him both because he has conpleted his prison
sentence and because the |imtations inposed by the Antiterrorism
and Effective Death Penalty Act (“AEDPA’) prevent himfrom
seeki ng habeas relief. “[I]n order to recover damages for
all egedly unconstitutional . . . inprisonnent, . . . a § 1983
plaintiff nust prove that the conviction or sentence has been
reversed on direct appeal, declared invalid by a state tribunal
aut hori zed to nmake such a determnation, or called into question
by a federal court’s issuance of a wit of habeas corpus, 28
US C 8§ 2254.” Heck, 512 U S. at 486-87. The Heck bar applies
even to forner prisoners for whomthe 28 U S. C. 8§ 2254 renedy is
no |l onger available, if the plaintiff has failed to establish

that other “procedural vehicle[s]” are lacking. See Randell v.

Johnson, 227 F.3d 300, 301 (5th Cr. 2000). Hassler has not nade
such a showi ng. Because Hassler’s sentence has not been
overturned or otherw se invalidated, his clainms were barred by

Heck. See Randell, 227 F.3d at 301. Simlarly, Hassler’s claim

for injunctive relief is not actionable under 42 U S.C. § 1983.

See Newby v. Johnson, 81 F.3d 567, 569 & n.1 (5th Cr. 1996).
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Hassl er thus has not denpnstrated that the district court abused

its discretion in dismssing his conplaint as frivol ous,

see Taylor v. Johnson, 257 F.3d 470, 472 (5th Cr. 2001), or

erred in dismssing the conplaint for failure to state a claim™

See Hart v. Hairston, 343 F. 3d 762, 763-64 (5th Gr. 2003).

The magi strate judge did not abuse his discretion in denying

Hassl er’s notion for recusal. See United States v. MVR Corp.

954 F.2d 1040, 1045-46 (5th Gr. 1992).

The judgnent of the district court is AFFI RMED. Because
Hassl er was incarcerated at the tinme he filed the instant
conplaint, the district court’s dismssal of his conplaint as
frivolous counts as a “strike” for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Cr

1996). Should Hassler be returned to prison and accunul ate three
strikes, he would not be permtted to proceed IFP in any civil
action or appeal filed while incarcerated or detained in any
facility unl ess he were under inmm nent danger of serious physical
injury. See 28 U S.C. § 1915(9q).

AFFI RVED; SANCTI ON WARNI NG | SSUED

" Contrary to Hassler’s contentions, a district court’s
di sm ssal of a conplaint both as frivolous and for failure to
state a claimis not “legally inconsistent.”



