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M chael Austin (“Austin”) alleges that Kathryn Fl angin,
MD. (“Dr. Flangin”), a physician for the North Tower of the Dallas
County Jail, denied Austin nedical care during his incarcerationin
violation of his Ei ghth Arendnent right agai nst cruel and unusual
puni shnment . Dr. Flangin has filed an interlocutory appeal to

assert the defense of qualified imunity.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Al t hough Mtchell v. Forsyth, 472 U S 511, 105 S. C

2806 (1985), permts imunity appeals under the collateral order

doctrine, the Suprene Court held in Johnson v. Jones, 515 U. S. 304,

115 S. . 2151 (1995), that defendants nmay urge only | egal issues

on such appeals. See Kinney v. Waver, 367 F.3d 337 (5th Gr.

2004) (en banc). |In other words, this court has jurisdiction to
review the purely | egal question whether a given course of conduct
woul d be objectively unreasonable in light of clearly established
| aw. This court does not have jurisdiction to hear an
interlocutory appeal reviewng the district court’s assessnents
regarding the sufficiency of the evidence — that is, the question
whet her there is enough evidence in the record for a jury to
conclude that certain facts are true. 1d. at 347-48.

Thi s appeal does not present any distinctly |egal issue
or seek protection fromthe uncertainty of evolving |egal norns,
the genesis of the doctrine of qualified imunity. Al though she
casts her argunent as a legal one (stating that “[n]o evidence
establ i shed a response or conduct by Dr. Flangin herself that could
be characterized, as a mtter of | aw, as deliberately
indifferent”), a reading of Dr. Flangin's brief shows that she is
denying that she commtted the acts of which she is accused by
Austin. Dr. Flangin disputes the sufficiency of Austin’s evidence
on several different points:

1. Need for surgery. The district court found that Austin
presented conpetent evidence to support the conclusion that
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Dr. Flangin knew about Austin’s need for the treatnent of his
injured hand as of February 9, 2001 (when she reviewed Austin’s
medi cal chart), and that Dr. Flangin knowingly permtted this

ongoi ng nedi cal need to go unaddressed. Austin v. Dallas County,

2004 W. 258218, at *3 (N.D. Tex.) In her brief, Dr. Flangin clains
t hat the evidence shows she did not have knowl edge of Austin’s need
for medical attention until she reviewed Austin’s “kite” (medical
request form on February 26, 2001, and that the kite did not give
her reason to believe Austin needed i nmedi ate attention.

2. Responsibility for dispensing pain nedication. The
district court found that Austin presented conpetent evidence
showing that Dr. Flangin had a role in failing to provide Austin
wth pain nedication for days at a tinme follow ng Austin’s April
2001 anputations at the Parkland Menorial Hospital Hand Cinic.
Id. Dr. Flangin disputes this, claimng that the evidence shows
Austin was under the care of the Parkland physicians follow ng
surgery, and that she was not responsible for providing Austin with
medi cat i on.

3. Responsibility for providing occupational therapy.
According to the district court, Austin presented enough evi dence
to support the conclusion that Dr. Flangin caused or contributed to
a delay of nearly four nonths in providing Austin with the
prescribed occupational therapy. Id. Dr. Flangin disputes the
district court’s finding, asserting instead that Austin was under
the care of the Parkland physicians, and that Austin’s failure to
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receive the proscribed occupational therapy was not due to any
fault of hers.

In her brief, Dr. Flangin does not deny the |egal
conclusion that she lacks imunity if, as Austin contends, she
possessed actual know edge of Austin’s nedical needs beginning
February 9, 2001, and was responsible for providing Austin with
pai n nedi cati on and occupational therapy.! Instead, she disputes

the district court’s factual conclusions that the summary judgnent

record raised a genuine issue of fact concerning these aspects of
Fl angin’s knowl edge and role in Austin’s treatnent. This court
| acks jurisdiction over an interlocutory appeal of this portion of
the district court’s sunmary judgnent order.

The appeal is DI SM SSED

! Because Dr. Fl angi n does not nake this purely | egal argunent that the
conduct Austin alleges is legally insufficient to rise to the level of a
constitutional violation, we pass no judgrment on this issue.
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