United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T November 29, 2006

Charles R. Fulbruge llI
No. 05-41166 Clerk
Summary Cal endar

LESTER KNI GHTEN

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES PARCLE COMM SSI ON; MARVI N MORRI SON

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:03-Cv-1171

Before Jolly, Dennis, and Cenent, GCrcuit Judges.
PER CURI AM *

Lester Knighten, federal prisoner # 15135-045, appeals the
district court’s denial of his petition for a wit of habeas
corpus pursuant to 28 U S.C. § 2241. Knighten's petition
chal l enged the United States Parol e Comm ssion’s (Conm ssion)
deci si on denying himparole. Knighten contends that the
Comm ssion inproperly considered false information, including a
rape charge for which he was acquitted at trial, as a reason to
justify a departure fromthe guidelines. Knighten also contends
that the Conm ssion “double counted” by using the sane factors

establishing his severity rating to depart fromthe guideline

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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range. Knighten further contends that he was deni ed due process
because the National Appeals Board failed to act on his case
wthin the 60-day tinme imt mandated under 28 CF. R 8§ 2.26(c).
Lastly, Knighten argues that the district court erred in not
consi dering evidence he submtted in support of his § 2241
petition and for not conducting an evidentiary hearing on his

cl ai ms.

There is no evidence in the record that the Comm ssion
incorrectly relied on the fact of two rape convictions to justify
a departure fromthe guidelines. Knighten has failed to show
that the Conm ssion | acked good cause to depart fromthe

gui delines or that “double counting” occurred. See Maddox V.

United States Parole Commin, 821 F.2d 997, 999-1001 (5th Cr

1987). Additionally, Knighten has failed to show that he was
prejudi ced by the National Appeals Board' s delay in considering
his appeal within the mandated tinme limt set forth in 8§ 2.26(c).

See Page v. United States Parole Commin, 651 F.2d 1083, 1087 (5th

Cir. 1981). The record reflects that the district court did
consi der the evidence submtted by Knighten in support of his
§ 2241 petition and that there was no error on the part of the
district court in not conducting an evidentiary hearing. See

Ellis v. Lynaugh, 873 F.2d 830, 840 (5th G r. 1989).

Accordingly, the judgnent of the district court is AFFI RVED.

Kni ghten’s notion to expedite his appeal is DEN ED.



