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CALEB ELLI OTT,

Pl ai ntiff—-Appel | ant,
ver sus

DUSTI N DEAN DUSTY HARRI' S, | ndi vidual ly;
ON5, | NC., doing business as OLD WEST STABLES,

Def endant s—Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore GARWOOD, DENNI'S, and ONEN, Crcuit Judges.
PER CURI AM !

Plaintiff—-appellant Caleb Elliott (Elliott) appeals fromthe
district court’s final judgnent entered on Septenber 16, 2005, that
Elliott take nothing from defendants—appellants Dusty Harris
(Harris) and OA5, Inc., doing business as O d Wst Stables (OA5).
We affirm

FACTS AND PROCEEDI NGS BELOW

! Per 5th Gir. R 47.5, the court has decided that this
opi ni on shoul d not be published and is not precedent except under
those limted circunstances set forth by 5th CGr. R 47.5.4.



Appellant Elliott is the 15-year-old son of Dale and Ann
Elliott and is blind. The week of June 14, 2004, Ann Elliott
called OAN5, a park riding concessionaire at Pal o Duro Canyon State
Park, to reserve horses for renting on June 26, 2004. She expl ai ned
to the person taking the reservation that her son Elliott was blind
and that a | ead rope would be needed for himto ride.

On June 26, 2004, the Elliott famly arrived at OA5 stables
and paid for the famly' s horse ride. Dale Elliott nentioned to
Harris, an officer and part owner of OA5, that Elliott would need
a lead rope. Harris refused the request and refunded the paynent.

Elliott filed suit agai nst Harris on Septenber 29, 2004, under
Title Ill of the Arericans with Disabilities Act (ADA) and Texas
Human Resources Code Chapter 121, as well as for intentional
infliction of enotional distress. ON5 was |later added as a
def endant .

A jury trial was held Septenmber 13 and 14, 2005. The
def endants noved for, and the district court granted, judgnent as
a matter of law on Elliott’s intentional infliction of enotiona
distress claim Elliott’s discrimnation clains were submtted to
the jury, and the jury found for the defendants on all counts. The
court entered a take-nothing judgnent on Septenber 16, 2005.

DI SCUSSI ON

Elliott’s sole argunent on appeal is that the district court,



inits jury instructions,? msstated the el enents of proof for his
discrimnation claimby limting the jury's consideration of the
applicability of the ADA (and the corresponding Texas Human
Resources Code Chapter 121) to Elliott’s proposed use of a |ead
rope.® At the charge conference, this objection was raised and

overrul ed; the court concluded that because the pretrial order

*The district court instructed the jury that Elliott was

required to prove six facts to prevail on his ADA claim

“(1) Plaintiff had a disability;

(2) Defendant operated a place of public
accommodat i on;

(3) Plaintiff requested the accommodation of a | ead
rope to allow Plaintiff to ride w thout being able
to see the direction of the trail;

(4) The use of a lead rope on the trail at Palo Duro
Canyon State Park is a reasonabl e accommpdati on

(5) Defendant was aware of Plaintiff’s disability at
the time of Plaintiff’s request; and

(6) Defendant failed to provide Plaintiff with a | ead
rope.” (RE Tab 9, at 6-7.)

Jury Question nunber one asked:

“Do you find, by a preponderance of the evidence, that

Def endants DUSTI N DEAN ‘ DUSTY’ HARRI' S, individually,

and OA5, INC. d/b/a OLD WEST STABLES failed to provide

a reasonabl e accommodati on under the AMERI CANS W TH

DI SABI LI TIES ACT as defined by the Court’s instructions

by failing to permt Plaintiff to use a | ead rope on

their trail ride?”
The jury answered “no.”

Jury question nunber 4 asked:

“Do you find, by a preponderance of the evidence, that

providing Plaintiff CALEB ELLIOT a | ead rope woul d have

been a reasonabl e acconmodation in policies, practices

or procedures or auxiliary aids and services that was

necessary to allow Plaintiff the full use and enjoynent

of COLD WEST STABLES, as required by the TEXAS HUMAN

RESOURCES CODE?”
The jury answered “no.”

Elliott does not challenge the district court’s ruling on
his intentional infliction of enotional distress claim
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referenced only the requested use of a lead rope, any other
potential accommbdations were not issues in the case. W review
the district court’s jury instructions for abuse of discretion

Nat’ | Hi spanic Crcus, Inc. v. Rex Trucking, Inc., 414 F.3d 546,
550 (5th Cir. 2005). The court’s | egal conclusions are revi ewed de
novo. Johnson v. Gnbrinus Co./ Spoetzl Brewery, 116 F.3d 1052,
1056 (5th Gir. 1997).

The joint pretrial order in this case, entered on August 31,
2005, did not refer to any potential accommodati on other than the
use of a lead rope, which it referred to nunerous tines.
Certainly, a reasonable reading of the Pretrial Order is that this
was the only potential accommopdation as to which there was any
factual or legal issue to be tried. “‘Once the [pretrial] order is

entered, it controls the scope and course of the trial.”” Valley
Ranch Dev. Co., Ltd. v. Fed. Deposit Ins. Corp., 960 F.2d 550, 554
(5th CGr. 1992) (quoting Flannery v. Carroll, 676 F.2d 126, 129
(5th Cir. 1982)); see also FEb. R CvV. P. 16(e). An issue omitted
fromthe order is waived. 1d. And the district court “may refuse
to give an instruction to the jury on an i ssue not [so] enbodied in
the pretrial order.” CHARLES ALAN WRIGHT, ARTHUR R M LLER, & MARY KAY
KANE, 6A FEDERAL PRACTI CE AND PROCEDURE 8§ 1527, at 279 (2d ed. 1990).
Elliott argues that the pretrial order did not |limt the

accommodation possibilities to use of a |ead rope. This argunent

requi res an expansive reading of the order. As this court has



previously noted, “[d]istrict courts are encouraged to construe
pre-trial orders narrowy w thout fear of reversal.” Flannery, 676
F.2d at 129. Thus, “unless the court has abused its discretion, its
rulings concerning the order wll not be disturbed on appeal.” 1d.
at 130. W find that the district court did not abuse its
discretion in construing the pretrial order to raise only the issue
of whether a lead rope is a reasonabl e accommodati on.

Further, Elliott has not suggested any other nodes of
accommodati on on which the district court should have instructed
the jury. In a Title Il1*% case, the “plaintiff has the burden of
proving that a nodification was requested and that the requested
nodi fication is reasonable.” Johnson, 116 F.3d at 1059. Elliott
has not suggested-in either his main or reply brief-alternatives to
the lead rope, let alone alternatives that were requested.

Elliott asserts that he “need only request a nodification that

“Title 11l of the ADA states that “No individual shall be
di scrim nated agai nst on the basis of disability in the full and
equal enjoynent of the goods, services, facilities, privileges,
advant ages, or accommodations of any place of public
accommodati on by any person who owns, |eases (or |eases to), or
operates a place of public accommodation.” 42 U S. C. § 12182(a)
(2000). Discrimnation includes:

“a failure to nmake reasonable nodifications in

policies, practices, or procedures, when such

nodi fications are necessary to afford such goods,

services, facilities, privileges, advantages, or

accommodations to individuals with disabilities, unless

the entity can denonstrate that nmaki ng such

nmodi fications would fundanentally alter the nature of

such goods, services, facilities, privileges,

advant ages, or accommobdations.” 42 U S.C. 8§

12182(b) (2) (A) (ii) (2000).



is reasonable ‘in the run of cases and that therefore he “did not
have to prove that the specific auxiliary aid of a | ead rope would
be suitable for use on Defendants’ particular trail.” W agree
that Elliott only needed to show that his requested nodification
was “generally reasonable.” Johnson, 116 F.3d at 1058. Thus, for
exanple, Elliott did not need to go into the specifics of how the
| ead rope woul d be used. But he still needed to show the requested
nmodi fication. The only such nodification Elliott refers tois the
use of alead rope. Elliott does not argue any ot her nodifications
that the district court should have asked the jury to consider.
Finally, Elliott also objects to the district court’s jury
instructions in relation to his Texas claim \Wile he states that
Texas Human Resources Code Chapter 121 is “the Texas analog to
Title I'll ADA and inposes simlar requirenents” and partially
quotes the Texas statute, Elliott does not cite any cases dealing
wth the Texas statute in his briefs and relies exclusively on ADA
case law to nmake his argunents. Thus, we do not consi der whet her
his argunents on appeal mght fare differently in regards to his
Texas discrimnation claim “Failure adequately to brief an issue
on appeal constitutes waiver of that argunent.” Procter & Ganble

Co. v. Ammay Corp., 376 F.3d 496, 499 n.1 (5th Gr. 2004) (citing

FED. R APP. P. 28(a)(9)(A)).

CONCLUSI ON



For the foregoing reasons, the judgnent of the district court

AFF| RMED.



