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This dispute arose froma January 2000 interest rate swap
agreenent between Def endant - Appel | ee Bank of Anmerica (“BOA”)and

Plaintiffs-Appellants K3C Inc., Sierra Industries, Inc.,
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except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



(“Conpanies”), and Mark Huffstutler (“Huffstutler”), the
Conpani es’ sol e sharehol der (collectively, “Appellants”). After

| osi ng noney under the agreenent throughout 2001 and 2002, the
Conpani es brought suit agai nst BOA seeki ng danmages for (1) fraud,
(2) gross negligence, (3) negligent m srepresentation, (4) breach
of fiduciary duty, (5) breach of duty to disclose, (6) breach of
duty to deal fairly and in good faith, (7) rescission due to

m srepresentation, (8) violation of the Texas Deceptive Trade
Practices Act, (9) violation of the Texas Busi ness Qpportunity
Act, (10) violation of the Texas Securities Act, and (11)

vi ol ation of the Bank Hol di ng Conpany Act. Defendant BOA brought
counterclains for breach of contract against the Conpanies and
agai nst Huffstutler as Guarantor. Follow ng a bench trial from
August 12, 2004, until August 26, 2004, the district court denied
all clains asserted by the Conpanies and held in BOA's favor on
its contractual counterclaim The court awarded BOA $186, 641. 67
plus interest for the term nation paynent found to be owed by the
Conpani es under the agreenent and an additional $225,000 in |egal
fees. The Conpani es and Huffstutler now appeal fromthis

decision.! For the reasons that follow, we affirmthe judgnent of

"While Huffstutler is naned as an appellant, all of the
i ssues raised on appeal relate to the Conpanies’ affirmative
cl ai ns agai nst BOA and BOA s contractual counterclai ns agai nst
the Conpanies. At trial, Huffstutler nmade no affirmative clains
agai nst BQOA, instead asserting only personal defenses to his
personal liability as Guarantor. Huffstutler does not raise these
personal defenses again in this appeal.
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the district court.
| . FACTUAL BACKGROUND

A.  The Parties and Their Rel ationship

The Conpanies, located in Uval de, Texas, are engaged in the
busi ness of aircraft service, maintenance, and nodification. As
of Decenber 31, 1999, the Conpanies had conbi ned assets of
approximately $19.1 mllion. The Conpanies had a nore than
twenty-year business relationship with BOA, having relied upon
BOA for nunerous | oans and financing arrangenents. At the tine of
the interest rate swap agreenent at issue in this case, BOA s
out standi ng | oans to the Conpani es equal ed nore than $7.7
mllion.

B._ | nterest rate swaps

An interest rate swap is a transaction by which a borrower
can hedge against the risk of interest rate fluctuations. The
borrower and anot her party agree to exchange cash flows over a
period of time. Mdst comonly, one party exchanges fixed rate
paynents for floating rate paynents based on an underlying i ndex
such as LIBOR (London Inter Bank Offer Rate). This effectively
converts the party’'s floating rate loan to a fixed rate | oan.
Thus, if the interest rate on a borrower’s adjustable or floating
rate loan rises, the increase in interest owed is offset by
paynents received through the interest rate swap.

The basic interest rate swap, known as a “plain vanilla”



swap, involves one party paying a fixed rate of interest, while
the other party assunes a floating rate of interest based on the
anount of the principal of the underlying debt, known as the
“notional” anount of the swap. A “knockout” swap is an interest
rate swap containing an additional feature—when the floating
interest rate rises above a certain level, the obligation of the
parties is knocked out, and no paynent is required for that
period. A knockout provision thus benefits the party making the
floating rate paynents, and this party correspondi ngly pays for
the provision by offering a lower fixed rate to the other party.

C._ Prior Swap Agreenents Between the Parties

On Septenber 28, 1998, BQOA representatives visited the
Conpani es in Ual de, Texas, and delivered a Power poi nt
presentation marketing the use of swap agreenents as hedges
against rises in interest rates. The presentation, nmade to
Huf f stutl er, then the Conpanies’ President, and Chief Financi al
O ficer Reggie Ewoldt (“Ewoldt”), provided a general overview of
interest rate swaps as well as brief discussions of accounting,
tax issues, and the nethod of termnating an interest rate swap.

On Cctober 23, 1998, the Conpanies and BOA executed a
custom zed | SDA form “Master Agreenent” for swap transactions.
| SDA is a trade body of swap deal ers and other participants in
the derivatives market. The | SDA form Master Agreenents, w dely
used in the derivatives market at the tine, provide a statenent
of conditions controlling all swap contracts between the parties
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to the agreenent. The Master Agreenent executed by BOA and the
Conpani es contained the terns that governed the succeedi ng swap
transacti ons between them In the event of early termnation of a
swap agreenent, the Master Agreenent provided that either BOA or
t he Conpanies would be required to pay a term nation paynent. The
Mast er Agreenent al so included certain disclainmers and
representations concerning the relationship of the parties and
the non-reliance of each party upon each other’s conmmuni cati ons.
The Conpani es did not seek or receive advice fromindependent

advi sors or other professionals concerning the Master Agreenent
or subsequent swap transactions.

On Novenber 10, 1998, BOA and the Conpanies entered into the
First Swap Transaction. This was nenorialized on Novenber 12,
1998, by the First Confirmation, which stated that the
transacti on woul d be governed by the terns of the Master
Agreenment. The transaction had a three-year termwith a fixed
rate of 5.33% and a $2 mllion notional anobunt. The term nation
date of the First Swap Transaction was Novenber 13, 2001. Both
BOA and the Conpanies fully perfornmed under the First Swap
Transacti on.

While this agreenent was in effect, Huffstutler and BOA
executed a Guaranty. By the terns of the Guaranty, dated August
31, 1999, Huffstutler guaranteed to BOA the full and pronpt
paynment when due of any and all liabilities, overdrafts,

i ndebt edness and obligations of the Conpanies.
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D.. The Knockout Swap Transaction

After the execution of the First Swap Transacti on, BQOA began
to market to the Conpanies a new interest rate swap including a
knockout provision. Conversations took place between Ewol dt and
BOA representatives about the differences between plain vanilla
and knockout swaps. On Decenber 8, 1999, the Conpanies received a
second Power poi nt presentation from BOA expl aining certain
attributes of the knockout swap. On January 31, 2000, BOA and the
Conpani es entered into the Knockout Swap Transacti on,
menorialized by the Second Confirmation, in which the parties
agreed that the transacti on woul d be governed by the terns of the
Mast er Agreenent.

The Knockout Swap Transaction had a five-year term a fixed
interest rate of 6.5% and a knockout provision if LIBOR exceeded
7.5% Under the terns of the swap, therefore, if interest rates
were between 6.5% and 7.25% BOA nade paynents to the Conpani es.
If interest rates rose above 7.25% the swap woul d be knocked out
for the period, and neither party would nmake paynents under the
agreenent. |If interest rates fell below 6.5% however, the
Conpani es woul d nmake paynents to BOA. The notional anobunt of the
swap was $2 mllion, and the effective date was February 1, 2000.

During 2000, both parties nmade paynents under the Knockout
Swap. In early 2001, however, interest rates began a steady fall,

with the result that the Conpani es began to pay increasing



mont hly amounts to BOA. Interest rates continued to drop

t hroughout 2001 and fell below 2% in early 2002. Monthly paynments
by the Conpani es to BOA under the Knockout Swap were between
$7000 and $9000 t hroughout 2002. The Conpani es’ paynents under

t he Knockout Swap totaled $179,901.12 by April 30, 2003.

I n January 2003, the Conpanies requested that BOA provide
themwith a statenent reflecting the anbunt necessary to pay off
t he Conpani es’ underlying | oans. BOA did so, and the Conpani es
sol d assets and used the proceeds to pay the anmnount due for
out standi ng | oans from BOA. The Conpani es’ payoff of the | oans
constituted a “Term nation Event” under the Master Agreenent,
whi ch all owed BOA to designate an “Early Term nation Date.” Under
the provisions of the Master Agreenent, upon term nation the
Conpanies were required to pay a termnation fee equaling “the
Non-defaul ting Party’s Loss in respect of this Agreenent.” In a
letter to BOA dated June 2, 2003, the Conpanies refused to pay
the termnation fee and denanded that BOA return to the Conpanies
the anbunt that the Conpanies had | ost under the Knockout Swap.
Subsequently, this suit was filed.

1. ANALYSI S

On appeal, the Conpanies and Huffstutler raise el even points
of error. This court reviews the district court's findings of
fact for clear error and concl usions of |aw de novo. Payne v.

United States, 289 F.3d 377, 381 (5th GCr. 2002). For m xed




questions of |aw and fact, we review the district court's fact
findings for clear error, and its | egal conclusions and
application of lawto fact de novo. Id. In review ng factual
findings for clear error, we defer to the findings of the
district court “unless we are left with a definite and firm
conviction that a m stake has been commtted.” |d.

Federal jurisdiction in this case is based on the diversity
of the parties. The parties are in agreenent that the Conpanies’
tort clainms are governed by Texas | aw and both parties’
contractual clains are governed by New York | aw.

A. Fiduciary Relationship

Appel lants first argue that the district court erred in not
finding a fiduciary relationship between BOA and t he Conpani es
and a breach of that relationship. Under Texas | aw,

[t]here are two types of fiduciary relationships. The
first is aformal fiduciary relationship, which arises as
a matter of law, and includes the rel ationships between
attorney and client, principal and agent, partners, and
joint venturers. The second is an informal fiduciary
relationship, which may arise from a noral social

donestic or purely personal relationship of trust and
confidence, generally called a confidential rel ationshi p.

Swi nehart v. Stubbeman, MRae, Sealy, Laughlin & Browder, Inc.,

28 S. W 3d 865, 878-79 (Tex. App.--Houston [14'" Dist.] 2001, pet.
deni ed) (internal quotation marks and citations omtted).

The rel ationship between a borrower and | ender is not one
that gives rise to a formal fiduciary relationship. Wether there

m ght be a confidential relationship between the Conpani es and



BOA is a nore difficult question. However, the Texas courts “do

not recogni ze such a relationship lightly.” Exxon Corp. V.

Breezevale Ltd., 82 S.W3d 429, 443 (Tex. App.-—Dallas 2002, pet.

deni ed). BOA' s | ongstandi ng business relationship with the
Conpanies is not enough to establish a confidential relationship;
Texas courts have held that “[t]he fact that a business

relati onship has been cordial and of extended duration is not by
itself evidence of a confidential relationship.” Sw nehart, 28
S.W3d at 880. Nor does the Conpanies’ trust in BOA suffice, as
“subjective trust is not enough to transform an arns-|ength
transacti on between debtor and creditor into a fiduciary

relationship.” Bank One, Texas, N. A v. Stewart, 967 S.W2d 419,

442 (Tex. App.—Houston [14th Dist.] 1998, pet. denied).
Appel I ants have not shown that the district court erred in
finding that no fiduciary relationship existed between the
parties.

Moreover, the district court’s conclusion is consistent
wth the parties’ own depiction of their relationship in the
Master Agreenent. Part 5(h)(3) of the Master Agreenent,

i ncorporated by the Second Confirmation into the Knockout Swap
Transaction, states as follows: “Status of the Parties. The ot her
party is not acting as an agent, fiduciary or advisor for it in
respect of that Transaction.” The explicit | anguage of the

parties thus supports the district court’s finding of no



fiduciary relationship between the Conpani es and BOA

It remains possible that a so-called “special relationship”
between the parties could exist under Texas |law. A specia
relationship is an “extracontractual” relationship that “exists
where there is an unequal bargaining position between parties to

a contract.” Bank One, 967 S.W2d at 442. Wiile a “fiduciary duty

requires the fiduciary to place the interest of the other party

before his own,” the special relationship entails only the
“common | aw duty of duty of good faith and fair dealing.” 1d.
However, “[a] special relationship does not usually exist between
a borrower and lender,” id., and Texas courts have been rel uctant

to find a special relationship in that context. See, e.q., Farah

v. Mafridge & Kormanik, P.C., 927 S.W2d 663, 675-76 (Tex. App.-—-

Houston [1st Dist.] 1996, no wit). \Were a special relationship
bet ween a borrower and | ender has been found, it has rested on
factors such as “excessive | ender control over, or influence in,
the borrower’s business activities.” |Id. at 675. In this case,
the district court found that there was no inbal ance of power
bet ween the parties such that would give rise to a speci al
relationship. After reviewing the record, we hold that the
district court did not err in nmaking this determ nation.

B._ Negl i gent M srepresentation

Appel l ants argue that the district court erred in finding

that the statute of limtations barred Appellants’ clains for
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negligent m srepresentation and gross negligence. Appellants
further maintain that the district court erred in not finding
sufficient evidence to support Appellants’ claimfor negligent
m srepresentation. Appellants do not address argunent to the
district court’s rejection of the nerits of their gross

negligence claim this claimis therefore waived. Conty. Wrkers

of Am v. Ector County Hosp. Dist., 392 F.3d 733, 748 (5th Cr.

2004) .

It is undisputed that the cause of action for negligent
m srepresentation carries a two-year statute of l[imtations. TEX
Gv. Prac. & REM CobE ANN. 8§ 16.003 (a) (Vernon 2005). The
Conpani es’ claimaccrued for negligent m srepresentation on the
date that the contract between BOA and the Conpani es was nade.

Tex. Am Corp. v. Wodbridge Joint Venture, 809 S.W2d 299, 303

(Tex. App.-—-Fort Wrth 1991, wit denied). Thus, the Conpanies’
cl ai maccrued on January 31, 2000, the date of the Second
Confirmation, and their suit was not filed until June 13, 2003,
wel |l outside of the two-year statute of limtations.

Appel l ants argue that the statute of limtations for their
negligent m srepresentation claimshould be tolled by the

“di scovery rule.” The discovery rule provides that the statute of
limtations will run “not fromthe date of the [defendant’s]
wrongful act or omssion, but fromthe date that the nature of

the injury was or should have been discovered by the plaintiff.”
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Weaver v. Wtt, 561 S.W2d 792, 793-94 (Tex. 1977). Texas courts

will toll the statute of limtations if the injury is both
i nherently undi scoverabl e and objectively verifiable. HEC

Exploration Co. v. Neel, 982 S.W2d 881, 886 (Tex. 1998). An

injury is inherently undi scoverable where it is “by nature
unlikely to be discovered within the prescribed Iimtations

period despite due diligence” by the plaintiff. Ellert v. Lutz,

930 S.W2d 152, 156 (Tex. App.—Dallas 1996, no wit).

In the instant case, the district court found that the
di scovery rule did not apply because the nature of the injury was
not inherently undi scoverable. Appellants have not denonstrated
that the district court erred in this conclusion. There has been
no show ng that the Conpanies could not have obtai ned predictions
about interest novenents or outside advice regarding their |egal
and financial obligations under the Knockout Swap had they
exerci sed due diligence. The district court correctly held that
the statute of limtations bars Appellants’ negligent
m srepresentation claim

Even if the discovery rule were applicable, Appellants could
not have prevailed on the nerits of their negligent
m srepresentation claim The el enents of negligent
m srepresentation are: (1) the representation is nade by the
defendant in the course of his business, or in a transaction in

whi ch he has a pecuniary interest; (2) the defendant supplies
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“fal se informati on” for the guidance of others in their business;
(3) the defendant did not exercise reasonable care or conpetence
i n obtaining or communi cating the information; and (4) the
plaintiff suffers pecuniary |loss by justifiably relying on the

representation. Fed. Land Bank Ass’n v. Sloane, 825 S.W2d 439,

442 (Tex. 1991). In the instant case, the district court found
that “none of the informati on BOA provided to the conpani es can
be characterized as ‘false information’ sufficient to sustain a

negligent m srepresentation cause of action.” On appeal, the
Conpani es have not identified any statenents of fact by BOA that
were actually false. Nor have Appellants pointed to any
statenents of fact by BOA that were so inconplete as to be

m sl eadi ng. Nor, where BOA representatives nade statenents of
opi ni on, have Appellants shown that the BOA representatives did
not genui nely possess those opinions.

Moreover, had Appellants proved fal se statenents by BQOA,
Appel l ants coul d not have satisfied the justifiable reliance
prong of the negligent m srepresentation cause of action. In Part
5(h) (1) of the Master Agreenent, incorporated by the Second
Confirmation into the Knockout Swap Transaction, each party
pl edged that “[i]t is not relying on any conmunication (witten
or oral) of the other party as investnent advice or as a

recommendation to enter into that Transaction.” Whether such a

disclainmer of reliance is binding is determ ned by the | anguage
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of the contract and the circunstances surrounding its formation.

Schl unberger Tech. Corp. v. Swanson, 959 S.W2d 171, 179 (Tex.

1997); see also Fair Isaac Corp. v. Tex. Miut. Ins. Co., No. H 05-

3007, 2006 U.S. Dist. LEXIS 48426 at *6 (S.D. Tex. July 17,
2006) .

In this case, the | anguage of the disclainer is clear and
unanbi guous, and the circunstances favor giving effect to the
di scl ai mer. Though the Conpani es | acked the |evel of financial
know edge possessed by BOA, the district court found that “[t] he
Conpani es routinely enter sophisticated transactions and use
contracts in conducting their business” and that “[t] he Conpanies
have entered contracts on nunmerous occasions that limt or
disclaimwarranties and renedies, clarify the status of the
relati onship between the parties, and ensure that agreenents are

limted to terns specified in witten contracts.” The Conpani es
wer e capabl e of understanding the nature and effect of the
di sclaimer provisions in the Master Agreenent. As a consequence,
t he Conpani es cannot claimto have justifiably relied on BOA s
representations.
C.  Fraud

Appel l ants contend that the district court erred in not
finding sufficient evidence to support the Conpanies’ claimfor

fraud. To prevail on their fraud claim the Conpani es nmust prove

that: (1) BOA nade a material representation that was fal se; (2)
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BOA knew the representation was false or made it recklessly as a

positive assertion wthout any knowl edge of its truth; (3) BOA

i ntended to induce the Conpanies to act upon the

m srepresentation; and (4) the Conpanies actually and justifiably
relied upon the representation and thereby suffered injury. Ernst

& Young, L.L.P. v. Pac. Mut. Life, 51 S.W3d 573, 577 (Tex.

2001).

For the sane reasons that the Conpanies’ claimfor negligent
m srepresentation | acks substantive nerit, the Conpanies’ fraud
claimnmust too fail. The district court found that “BQCA did not
materially m srepresent characteristics of knockout swaps,” and
Appel I ants have not shown that this finding was in error. BOA may
have communi cated greater enthusiasmfor the knockout swap than
was warranted by the circunstances, but this conduct al one does
not rise to the level of actionable m srepresentation. Mboreover,
even if the Conpanies proved that BOA nade a fal se materi a
representation, the Conpanies’ reliance on that representation
woul d not have been justifiable in light of the explicit
di sclainmer of reliance in the Master Agreenent. (See supra,
section Il B.) We conclude that there was no error in the

district court’s rejection of the Conpanies’ fraud claim

D. Deceptive Trade Practices Act (DTPA)?

2 TeEx. Bus. & Cov CopE ANN. § 17.50 (Vernon 2002 & Supp.
2006) .
15



Appel l ants contend that the district court “erred in not
appl ying the Deceptive Trade Practices Act and in not finding a
violation thereof.” The district court held that “the evidence
does not support a finding of false, m sleading, or deceptive
acts sufficient to support [the Conpanies’] DTPA claim” The
court found that “BOA’s representations and discl osures
concerni ng the Knockout Swap Transaction were not false,

m sl eadi ng, or deceptive.” On appeal, the Conpani es argue that
they qualify as “consuners” under the DTPA because the interest
rate swap counts as a “service” within the neaning of the DTPA
Yet, while BOA nmaintained at trial that the Conpanies were not
“consuners” under the DTPA, the district court did not reject the
Conpani es’ DTPA clainms on this basis. Because Appellants have not
addressed their argunent to the district court’s conclusion that
BOA' s representations did not violate the DTPA, the district

court’s hol di ng nust stand.

E._ | nplied Duty of Good Faith and Fair Dealing/Duty to D sclose

Appel l ants argue that the district court erred in “failing
to recogni ze Bank of Anerica's ‘Inplied Duty of Good Faith and
Fair Dealing’ or its Duty to Disclose in regard to Appellants.”
Every contract governed by New York |aw contains an inplied duty

of good faith and fair dealing. N.Y. Univ. v. Cont’l Ins. Co., 87

N.Y.2d 308, 318 (N. Y. 1995); see also 1-10 Indus. Assocs., LLC v.

Trim Corp. of Am, 297 A D.2d 630, 631 (N. Y. App. Div. 2002).
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This duty requires that “neither contracting party engage in
conduct that will have the effect of destroying or injuring the
rights of the other party to receive the benefit of the

contract.” Agency Dev., Inc. v. MdAnerica Ins. Co., 327 F. Supp.

2d 199, 203 (WD.N. Y. 2004). The duty is breached when “one party
to the contract affirmatively seeks to prevent the other party’s
performance or to withhold the benefits of the contract fromthe

other party.” Phlo Corp. v. Stevens, No. 00-3619, 2001 U S. Dist

LEXIS 7350, at *21-22 (S.D.N. Y. June 7, 2001).

As these New York cases indicate, the duty of good faith and
fair dealing “relates only to the performance of obligations
under an extant contract, and not to any pre-contract conduct.”

| ndep. Order of Foresters v. Donaldson, Lufkin & Jenrette, Sec.

Corp., 157 F.3d 933, 941 (2d G r. 1998). See al so Phoeni x Raci ng,

Ltd. v. Lebanon Valley Auto Racing Corp., 53 F. Supp. 2d 199, 216

(N.D.N Y. 1999). Yet, in the portion of their appeal addressed to
the duty of good faith and faith dealing, Appellants again rely
on BOA's alleged m srepresentations prior to the signing of the
Knockout Swap Agreenent. Appellants do not point to any conduct
by BOA in performance of the Knockout Swap Agreenent that woul d
violate BOA's duty of good faith and fair dealing. W therefore
uphol d the district court’s determ nation that BOA did not breach
its inplied duty of good faith and fair dealing.
Under New York law, a duty to disclose during business

negoti ations may arise where there is a fiduciary or confidential
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relati onship between the parties, as well as where (1) one party
has superior know edge of certain information; (2) that
information is not readily available to the other party; and (3)
the first party knows that the second party is acting on the

basis of m staken know edge. Banque Arabe et Internationale

D I nvestissenent v. MI. Nat. Bank, 57 F.3d 146, 155 (2d Cr

1995). The district court held that there was no fiduciary or
confidential relationship between BOA and t he Conpani es, and, as
di scussed supra, section Il. A, we decline to overturn that
concl usion. While BOA possessed greater know edge of interest
rate swaps than did the Conpanies, the Conpani es have not shown
that they could not have readily obtained nore information about
prospective interest rate novenents and about their |egal and
financi al obligations under the Knockout Swap Agreenent had they
sought outside advice. W hold that BOA did not have an
affirmative duty to disclose during contract negotiations with

t he Conpani es.

F. Texas Securities Act

Appel l ants charge that the district court erred in
concluding that the Texas Securities Act did not apply to the
Knockout Swap Transaction. There are no cases that directly
address whether interest rate swaps qualify as securities under
the Texas Securities Act.2® Looking to the federal securities |aws

for guidance, as did the district court in this case, is

® Tex. Rev. QV. STAT. ART. 581-33 (Vernon 1964 & Supp. 2006).
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therefore appropriate. See Beebe v. Conpag Conputer Corp., 940

S.W2d 304, 306-07 (Tex. App.—Houston [14th Dist.] 1997, no
wit) (“While cases dealing with the federal securities |laws are
not di spositive concerning our interpretation of the Texas
Securities Act, they may provi de persuasive guidance.”); see also

In re Westcap Enters., 230 F.3d 717, 726 (5th G r. 2000)

(“[B] ecause the Texas Securities Act is so simlar to the federal
Securities Exchange Act, Texas courts |look to the decisions of
the federal courts to aid in the interpretation of the Texas
Act.”).

More than one federal court has held that interest rate
swaps are not securities for the purposes of federal securities

| aws. See Proctor & Ganble Co. v. Bankers Trust Co., 925 F. Supp.

1270, 1277-83 (S.D. Onhio 1996); see also Lehman Bros. Commerci al

Co. v. Mnnetals Int’l Non-Ferrous Mtals Trading Co., 179 F

Supp. 2d 159, 164, 167 (S.D.N. Y. 2001). No court has held to the

contrary. The case cited by Appellants, Caiola v. G tibank, N A,

295 F.3d 312 (2d Gr. 2002), is not on point, for there the court
addressed a very different type of financial instrunent—a type
of stock option known as a “cash-settl ed over-the-counter
option.” Caiola, 295 F.3d at 324-27. Wihile the trial court in

Caiola had relied on Proctor & Ganble, the Second Circuit

concluded that Proctor & Ganble involved “a very different type

of transaction.” |d. at 326. W therefore uphold the district
court’s conclusion that the “non-securities based, interest rate
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Knockout Swap at issue here is not a security under the Texas
Securities Act.”

G_ Bank Hol di ng Conpany Act

Appel l ants argue that the district court erred in finding
that BOA's actions did not violate the Bank Hol di ng Conpany Act.
The 1970 anendnents to the Bank Hol ding Conpany Act, 12 U. S. C
8§ 1972, were directed at tying arrangenents by banks that require
bank custoners to accept or provide sone other service or product
or torefrain fromdealing with other parties in order to obtain

t he bank product or service they desire. Swerdloff v. Mam Nat’l

Bank, 584 F.2d 54, 57-58 (5th Cr. 1978). To state a cl ai munder
§ 1972, a plaintiff nust show that (1) the banking practice in
gquestion was unusual in the banking industry, (2) an anti-
conpetitive tying arrangenent existed, and (3) the practice

benefits the bank. Bieber v. State Bank of Terry, 928 F.2d 328,

330 (9th GCr. 1991).

The record supports the district court’s conclusion that BOA
commtted no violation of the Bank Hol di ng Conpany Act.
Appel lants point to no evidence that BOA conditioned the
extension of credit or another service on the Conpanies’ agreeing
to an interest rate swap. The Conpanies’ alleged inability to
obtain an interest rate swap from anot her bank was not the result
of anti-conpetitive or unusual business practices by BOA Rather,
it is the natural result of the Conpanies’ decision to borrow
substantial suns fromBOA requiring that a significant portion
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of the Conpanies’ assets be pledged as collateral.

H._ Breach of Contract Counterclaim

Appel l ants argue that the district court erred in finding
that the Conpani es breached their contract with BOA Appellants
first claimthat their contract with BOA was unenforceabl e
because of a | ack of consideration, contending that “the Knockout
Swap provided no benefit whatsoever to the Conpanies.” Appellants
argue that because the Conpanies’ |oans went into default, “BOA
had a unilateral right to termnate the Knockout Swap fromits
i nception,” and as a result “there were no benefits to the
Conpani es.”

Under New York |aw, a prom se unsupported by consideration

is generally invalid. Granite Partners, L.P. v. Bear, Stearns &

Co., 58 F. Supp. 2d 228, 252 (S.D.N. Y. 1999). Sufficient
consideration may be provided either by a benefit to a prom sor
or a detrinment to the prom see. |d. But even if a contract | acked
consideration as witten, performance by the parties can render
the contract enforceable. “As a general rule, even a contract
unenforceable at its inception because of |ack of consideration
or nmutuality may neverthel ess becone valid and binding to the
extent that it has been perfornmed.” 1d. at 256 (internal

quotation marks omtted); see also Flem ngton Nat'l Bank & Trust

Co. v. Domer Leasing Corp., 65 A D.2d 29, 36-37 (N. Y. App. Dv.

1978) (“Even when the obligation of a unilateral promse is
suspended for want of nutuality at its inception, still, upon
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performance by the prom see a consideration arises which rel ates
back to the making of the promse, and it becones obligatory.”)

(internal quotation marks omtted); Pozanment Corp. v. AES

Westover, LLC, 27 A D.3d 1000, 1001 (N.Y. App. Div. 2006). In

this case, it is undisputed that BOA perfornmed under the Knockout
Swap Transaction by making paynents to the Conpanies for several
mont hs, and that the Conpani es accepted those paynents. W hol d
that the district court did not err in rejecting the Conpanies’
| ack of consideration defense.

Appel l ants al so claimthat the Knockout Swap Transacti on was
unenforceable due to fraud by BOA. Under New York law, “a party
i nduced to enter a contract by fraud or m srepresentations nust
make a choice; the party may either elect to accept the situation
created by the fraud and seek to recover his damages or he nmay
el ect to repudiate the transaction and seek to be placed in the

status quo.” Ballow Brasted OBrien & Rusin P.C. v. Logan, 435

F.3d 235, 238 (2d Cr. 2006) (internal quotation marks omtted).
Here, the Conpanies have attenpted to do both. Regardl ess, as

di scussed supra, section Il. C, the district court concl uded
that there was no evidence of fraud by BOA as BOA made no
actionabl e m srepresentations. Appellants have not identified
facts or law that would require us overturn the district court’s
conclusion, and therefore the Conpanies’ fraud defense nust fail.

I. Attorney’'s fees

Appel l ants object to the district court’s award of $225, 000
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in attorney’s fees to BOA. A district court’s award of attorney’s
fees is reviewed for an abuse of discretion, though factual
determ nations for the relevant factors are reviewed for clear

error. Mathis v. Exxon Corp., 302 F.3d 448, 461-62 (5th GCr.

2002). Appellants first argue that BOA submtted insufficient
evidence to allow the district court to “assess the legitinmacy
and reasonabl eness of BOA' s requested fees.” Appellants all ege
that BOA submtted as evidence only a two-page spreadsheet with a
mont hly breakdown of hours. This allegation is incorrect: On
January 20, 2006, BOA filed a suppl enental appendi x of evidence
containing copies of all its legal fee invoices for this matter.
These subm ssions provided sufficient evidence for the district
court to make its determ nation

Appel l ants al so argue that the anmount awarded to BOA was
unreasonable “in light of the anount involved and the results
obtained.” In diversity cases, state | aw governs both the award
of and reasonabl eness of attorney’'s fees. Mathis, 302 F.3d at
461. In this case, this district court found that the BOA was
entitled to attorney’s fees for both its counterclaimand its
def enses due to provisions in the contract between the Conpanies
and BOA. Appellants do not challenge this concl usion
Accordingly, we |look to New York | aw, which governs the Knockout
Swap Transaction, to assess the reasonabl eness of the district
court’s attorney’'s fees award. New York cases provide that “the
award of an attorney’s fee, whether pursuant to agreenent or
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statute, nmust be reasonabl e and not excessive.” Rad Ventures

Corp. v. Artukmak, 818 N. Y.S. 2d 527, 530 (2006). “Before ordering

one party to pay another party’'s attorney’ s fees, the court
al ways has the authority and responsibility to determne that the

claimfor fees is reasonable.” Sol ow Management Corp. v. Tanger,

797 N.Y.S. 2d 456, 457 (2005). In determ ning reasonabl eness, the
follow ng factors should be considered: “the difficulty of the
questions involved; the skill required to handle the problem the
time and | abor required; the | awer’s experience, ability and
reputation; the customary fee charged by the bar for other

services; and the amount involved.” In re: Uy, 485 N Y.S. 2d 329,

330 (1985).4

Appel | ants argue that the $225,000 award to BOA was
excessi ve because BOA recovered only $186,641.67 in this
litigation. But BOA also had to defend agai nst nunerous cl ains by
t he Conpanies, including a request for punitive danages.
Mor eover, the anobunt recovered in the lawsuit is only one of
nunmerous factors to be assessed in determning attorney’ s fees;
the time and | abor required is another significant factor. See
id. BOA produced evidence that its |awers spent approxi mately
1,544 hours in connection with this litigation. Appellants have

not shown that the anmount of tine or hourly rates were

“ Both parties rely on Texas law in their arguments about attorney fee reasonableness and
cite the eight-factor test from Arthur Andersen & Co. v. Perry Equip. Corp., 945 SW.2d 812,
818 (Tex. 1997). The Andersen factors are the very similar to the factors cited abovein In re:

Ury; thus the same result would be reached under Texas law.
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unreasonabl e for the issues involved. W hold that the district
court did not abuse its discretion in making the attorney’s fees
award that it did.
I11. CONCLUSI ON
For the reasons above, we AFFIRM the district court’s
judgnent in this matter on all clains, counterclains, and awards.

AFFI RVED
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