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PER CURI AM *

On March 15, 2005, Federico Castaneda de |a Hoz (Castaneda)
pl eaded guilty to possession with intent to distribute 100 grans
or nore of heroin and inportation of 100 grans or nore of heroin.
21 U.S.C. 8§ 841, 952, 960. The district court sentenced
Castaneda to 78 nonths of inprisonnent, to be followed by five
years of supervised rel ease, and ordered Castaneda to pay $200 in
speci al assessnents.

Cast aneda argues that the district court erred in

considering the drugs involved in his 2003 drug smuggling in

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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cal cul ating his base offense |level. Specifically, Castaneda
argues that his drug smuggling in 2003 conduct was too renote in
time and different fromhis 2004 offense to be rel evant conduct
under the Quidelines and that there was insufficient evidence to
support the inference that his drug smuggling in 2003 invol ved
heroi n rather than cocai ne.

Under the commobn schene approach to rel evant conduct,
Cast aneda’s conduct in 2003 was properly included in the offense
| evel cal cul ation because the nodus operandi of each trip was
substantially simlar, and the two trips involved common
acconplices. See U S.S.G 8§ 1Bl1.3(a)(2); id., comment. (n.9(A)).
Notw t hstanding the tinme interval between the trips, the
simlarities between them nmakes the district court’s finding that
the drug smuggling in 2003 was rel evant conduct under the
Quidelines “plausible in light of the record as a whole.” See

United States v. Caldwell, 448 F.3d 287, 290 (5th G r. 2006).

On the other hand, the Governnent had the burden of proving
by a preponderance of the evidence the facts necessary to support
the two | evel adjustnent in Castaneda’s offense |level, and “there
must be an acceptable evidentiary basis for the court’s

factfindings at the sentencing hearing.” United States v. Avala,

47 F. 3d 688, 690 (5th Gr. 1995); see also United States v.

Mares, 402 F.3d 511, 518 (5th Cr.) (sane), cert. denied, 126 S.

Ct. 43 (2005). By treating the 35 pellets Castaneda smuggled in

2003 as containing heroin, Castaneda’ s offense |evel was two
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| evel s higher than it woul d have been had the district court
treated themas containing cocaine. See U S S.G § 2D1.1(c)
(Drug Equival ency Table). Because the Governnent failed to prove
by a preponderance of the evidence that the drug pellets
Cast aneda snuggl ed in 2003 contai ned heroin rather than cocai ne,
the district court erred in so finding. Nevertheless, Castaneda
concedes that he should be held accountable for at |east 350
grans of cocaine, and upon remand the district court should
recal cul ate his base offense | evel by treating the 2003 smuggling
trip as involving 350 grans of cocai ne rather than heroin.

Cast aneda al so chal |l enges the statutes under which he was

convicted, arguing that 21 U S.C. 88 841, 952, and 960 are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000). In United States v. Slaughter, 238 F.3d 580, 582 (5th

Cir. 2000), this court rejected the argunent that Apprendi
rendered 8 841 facially unconstitutional. 238 F.3d at 582.
Castaneda’s challenge to the constitutionality of 88 952 and 960
on the sanme grounds also lacks nerit in light of the holding in

Sl aught er . See Sl aughter, 238 F.3d at 582. Cast aneda concedes

that his attack on the constitutionality of 88 841, 952, and 960
is meritless in light of circuit precedent, but he raises the
argunent to preserve it for further review

For the foregoing reasons, vacate Castaneda s sentence and

remand for resentencing.
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AFFI RVED | N PART, VACATED I N PART, AND REMANDED FOR

RESENTENCI NG



