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PER CURI AM **

At issue is the denial of Luis Gerardo Hi gareda Adanis
application for asylum and w thhol ding of renoval and for relief
under the Convention Against Torture (CAT). Also at issue is
whet her remand i s necessary because of: the I mm gration Judge’'s
clainmed failure to give full and fair consideration to all of the

circunstances giving rise to Hygareda’'s claim errors in the

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



record; or the Board of Inmmgration Appeal’s (BIA) sunmary
affirmance of the 1J’s decision. DEN ED
| .

The following factual recitationis fromH gareda’ s testi nony
before the 1J: In 1998, H gareda, a native and citizen of Mexico,
was elected Myor of the Gty of Reynosa in the State of
Tamaul i pas. He was politically affiliated with a Senator and with
t he Governor of Tamaulipas, both of whomwere political opponents
of the Governor-Elect, Thomas Yarrington. |In early 1999, Higareda
t ook several actions opposed by Yarrington, including inplenenting
a programto conbat narcotics trafficking. After taking office in
February 1999, Yarrington told H gareda that he was going to
“screw’ himin retaliation for H gareda’ s opposition.

In March 1999, Yarrington ordered an illegal state audit of a
public agency where Higareda served as General Manager. As a
result of the audit, crimnal charges of enbezzlenent, abuse of
authority, and falsification of docunents were brought against
Hi gareda; illegal arrest attenpts followed. Higareda was renoved
as Mayor of Reynosa and replaced with a Yarrington crony. Law
enforcenent prograns initiated by Hi gareda, but opposed by
Yarrington, were cancell ed.

Hi gareda was admtted to the United States in April 2000
through a tenporary visa, which expired that OCctober. At his

deportation proceedi ngs, H gareda admtted he had renmained in the



United States w thout authorization. Hi gareda applied for asylum
and wi t hhol ding of renoval and for relief under CAT.

In his asylumapplication, Hi gareda contended: he is innocent
of the charges against himin Mexico; his rights were violated by
the audit and crim nal prosecution; the adverse actions he suffered
were politically notivated; his political opponents are still in
power; and he will be at risk of arrest, psychological torture, and
death if he returns to Mexico. Although Hi gareda conceded that he
has legal remedies in Mexico, he expressed fear for his safety
while in jail there, pursuing those renedies.

In addition to Higareda’ s testinony at the hearing before the
| J, a newspaper and tel evision reporter fromMexico testifiedthat:
as with Yarrington, the Mayor who repl aced H gareda was reputed to
be involved in drug trafficking; and Hi gareda would be killed if
returned to Mexico and inprisoned. Simlarly, a human rights
organi zation representative testified that: Hi gareda’s rights
woul d |ikely not be respected if he returned to Mexico; and he is
at risk of nental and physical torture and of being killed.
Addi tionally, the National Human Ri ghts Conm ssion summari zed in a
letter tothe |IJ its determnation that: Hi gareda was “w onged”;
and his human rights had been violated by the Tamaul i pas Attorney
Ceneral, acrimnal district court judge, the Reynosa Gty Council,

and the Tamaul i pas State Congress.



After the hearing, the |1J denied Hi gareda’ s application,
finding that, although H gareda and his w tnesses were credible,
Hi gareda wi shed to avoid crimnal prosecution, not the requisite
political persecution. Hi gareda appealed the |1J' s decision to the
BIA which summarily affirmed the 1J's decision w thout opinion.

1.

“Al though this Court generally reviews decisions of the BlA,
not immgration judges, it my review an inmgration judge’'s
decision when, as here, the BIA affirns wthout additional
explanation.” Min v. Ashcroft, 335 F. 3d 415, 418 (5th Gr. 2003).
When doing so, the IJ' s decision nust be upheld *“if there is no
error of lawand if reasonabl e, substantial, and probative evi dence
on the record, considered as a whole, supports the decision’s
factual findings”. | d. Under this standard, the alien nust
denonstrate that the “evi dence was so conpelling that no reasonabl e
factfinder could conclude against it”, Chun v. INS, 40 F.3d 76, 78
(5th Cr. 1994); and, in this regard, an 1J's findings on
credibility are afforded “great deference”, see Efe v. Ashcroft,
293 F.3d 899, 905 (5th Cr. 2002).

A
1.

Hi gareda clains that the |1J erred in finding his crimnal

prosecution did not equate with political persecution, thus denying

his application for asylum and w thholding of departure. For



political asylum Hi gareda nust prove that “a reasonabl e person in
the [sane] circunstances would fear persecution”. Rojas v. INS,
937 F.2d 186, 189 (5th Gr. 1991) (noting that “[i]t is sufficient
under this standard to show that persecution is a reasonable
possibility”). Under his claim for wthholding of departure,
however, Hi gareda nust prove “a clear probability of persecution”.
| d. Because his asylumrequest presents a |l esser burden, we wll
examne it first. 1d. (explaining that, under “these standards,
it is easier to qualify for asylum than for a wthhol ding of
deportation”).

The Attorney General has discretion to grant asylum to a
refugee under 8§ 208(a) of the Immgration and Nationality Act
(INA). 8 U S.C 8§ 1158(b)(1) (2000). A refugee is an alien “who
is unable or unwilling to return to ... [his] country [of
nationality] because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, nenbership
in a particular social group, or political opinion”. ld. 8§
1101(a) (42) (enphasis added). The alien bears the burden of
show ng a causal connection between the persecution and one of the
five enunerated grounds. See INS v. Elias-Zacarias, 502 U S. 478,
482 (1992). The | NA does not define persecution, but the termhas
been construed to require showing “harm or suffering wll be
inflicted upon [the alien] in order to punish [the alien] for

possessing a belief or characteristic a persecutor sought to



overcone”. Faddoul v. INS, 37 F.3d 185, 188 (5th Cir. 1994)
(internal citations and quotation marks omtted).

Hi gareda clainmed he cane to the United States because he
feared for his life; he also feared he would be incarcerated if he
returned to Mexico and for his safety whileinjail. The IJ found,
however, that H gareda was “fl eei ng because of prosecution and not
persecution”. Reasoning that “[p]rosecution for violation of the
|aw of general applicability is not persecution unless the
puni shment is threatened for an invidious reason”, the 1J found
that, inthis instance, “[c]rimnal prosecution does not constitute
persecution”. Because Higareda had not availed hinself of the
| egal neans available for defending hinself in Mxico, the 1J
concl uded that Higareda nerely fears “prosecut[ion] for the alleged
crime that he is being accused of ... [which] does not lead to
persecution but prosecution”.

As stated by the 1J, crimnal prosecution can equate wth
persecuti on. Lin v. INS, 238 F.3d 239, 244 (3d Gr. 2001)
(summari zing the circuit’s precedent that fear of prosecution my
constitute persecution “if the prosecution is notivated by one of
the enunerated factors, such as political opinion, and if the
puni shment under the law is sufficiently serious to constitute
persecution”); Abdel-Masieh v. INS, 73 F.3d 579, 584 (5th CGr.
1996) (“While punishnment of crimnal conduct in itself is not

persecuti on, where that puni shnent C is ‘excessive or



arbitrary’ [] and is notivated by one of the specified grounds, such
puni shment woul d constitute persecution under the Act.”) (internal
citation and quotation marks omtted).

Hi gareda has not denonstrated a well-founded fear of
persecution, but rather appears to be fleeing from crimna
prosecution. Therefore, Hi gareda has not shown “the evidence [is]
so conpelling that no reasonabl e factfinder could concl ude agai nst
it”. Efe, 293 F.3d at 905.

2.

Because Higareda fails to satisfy his burden of proving a
wel | -founded fear of persecution in seeking asylum he fails to
prove the higher “clear probability standard” in seeking
w t hhol di ng of renpval. Castillo-Rodriguez v. INS, 929 F.2d 181,
185 (5th Cr. 1991) (“In affirmng the Board s finding that
[Petitioner] is ineligible for asylum under section 208(a), we
necessarily conclude that he is ineligible for wthholding of
deportation as well.”).

3.

To obtain relief under CAT, Hi gareda nust prove “that it is
nmore likely than not that he ... would be tortured if renpved to
[ Mexico]”. 8 C.F.R § 208.16(c)(2) (2005). Although Hi gareda’s
ineligibility for asylum does not necessarily preclude finding
eligibility for protection under CAT, the evidence offered by

Hi gareda falls far short of the high bar to obtain such relief,



especially considering that H gareda’s CAT claim was directly
related to his asylumclaim See Farah v. Ashcroft, 348 F. 3d 1153,
1156-57 (9th G r. 2003); see also Roy v. Ashcroft, 389 F.3d 132,
140 (5th Gr. 2004) (“The CAT standard for relief does not require
persecution, but the higher bar of torture.”) (internal citation
and quotation marks omtted).

To support his CAT claim Hi gareda relies again on reports
offered to the 1J, which state that the practice of torture stil
exists in Mexico. That such practice may exist in Mexico does not
prove that it is nore likely than not that H gareda wll be
tortured if returned there. Hi gareda fails to show that “the
evidence i s so conpelling that no reasonabl e fact finder could fai
to find [hin] eligible for CAT relief”. Id.

B
1

Hi gareda clains that remand is necessary because the 1J did
not give full and fair consideration to all of the circunstances
giving rise to H gareda s clains. The 1J’s decision, however,
reflects a thorough determ nati on based on a conpl ete revi ew of the
record evidence. Further, as we have stated concerning the BIA,
the 1J had no duty “to wite an exegesis on every contention. What
is required is nmerely that [he] consider the issues raised, and
announce [his] decision in terns sufficient to enable a review ng

court to perceive that [he] has heard and thought and not nerely



reacted”. FEfe, 293 F.3d at 908 (internal citation and quotation
mar ks omtted).
2.

Hi gareda also contends that remand is necessary to correct
errors in the record. Al t hough there do appear to be nunerous
errors inthe transcript, the parties do not substantially di sagree
regardi ng the underlying facts; and Hi gareda has not shown that the
i naccuracies of the transcript have prejudiced him See United
States v. Neal, 27 F.3d 1035, 1044 (5th Cr. 1994), cert. denied,
513 U. S. 1179 (1995).

3.

Finally, Hi gareda clains the BIA erred in enploying sumrmary
af fi rmance procedures. See 8 CF.R 8 1003.1(a)(7)(ii) (2004)
(allowing a single nenber of the BIAto affirmthe 1J’' s deci sion,
W t hout opinion, if the nenber determnes that the IJ reached the
correct result; that any errors were harnm ess or nonmaterial; and
that: “the i ssue on appeal is squarely controll ed by existing Board
or federal court precedent”; or “the factual and |egal questions
rai sed on appeal are so insubstantial that three-Mnber reviewis
not warranted”). Because the [J's decision is supported by
substanti al evidence, remand for additional review by the BIA is
not required. See Garcia-Mlendez v. Ashcroft, 351 F. 3d 657, 662-

63 (5th Gir. 2003).



L1l
For the foregoing reasons, the petition for reviewis

DENI ED.
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