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PER CURI AM **

Def endant - appel | ant Frank Nwabardi appeals his conviction
for participating in a conspiracy that involved stealing
vehi cl es, obtaining fraudulent titles for those vehicles,
transporting the vehicles across state lines, and selling themto

i ndi viduals or deal erships. For the follow ng reasons, we AFFI RM

District Judge of the Southern District of Texas,
sitting by designation.

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Nwabar di’s convi ction and sentence.
|. FACTUAL AND PROCEDURAL BACKGROUND

On Decenber 3, 2003, a grand jury issued a ten-count
supercedi ng i ndi ctnent charging ten participants, one of whom was
Nwabardi, with crinmes related to the conspiracy.! Count One
charged Nwabardi with knowingly and wllfully conspiring to
transport in interstate conmerce at |east three separate vehicles
he knew to be stolen in violation of 18 U S.C. § 371.2 Counts
Two and Five charged Nwabardi with aiding and abetting in the
unlawful interstate transport of a 2000 Ford Excursion and a 2001
Li ncol n Navi gator, respectively, in violation of 18 U S.C. 88 2

and 2312. Nwabardi pleaded not guilty to all counts against him

! Nwabardi was inplicated in only three of the ten counts
of conspiracy listed in the indictnent. The instant appeal was
originally consolidated with the | ead case invol ving severa
ot her defendants fromthis conspiracy. By oral direction, this
court severed Nwabardi’s appeal and ordered separate briefing by
the parties on July 19, 2005. The panel issued an unpublished
per curiamopinion affirmng the convictions of sone of
Nwabardi’s co-conspirators on July 21, 2005. United States V.
Mendoza- Al arcon, No. 04-20506, 140 F. App’' x 529, 532 (5th Gr.
July 21, 2005).

2 Specifically, Count One charged Nwabardi with the
follow ng overt acts in connection with the crimnal schene: (1)
conspiring with Roberto Herrerra, the purported | eader of the
crimnal enterprise, to cause defum A ai, another participant,
to generate a vehicle identification certificate, which was then
used to obtain a Texas certificate of title, for a 2000 Ford
Excursion; (2) conspiring wiwth Herrera to cause an unknown person
to generate a vehicle identification certificate, which was then
used to obtain a Texas certificate of title, for a 2001 Lincoln
Navi gator; and (3) obtaining a certified copy of the original
Texas title for a 1999 Lexus, which was | ater sold by Bruce
Dirzo, another nenber of the conspiracy, in California.
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The crimnal schene involved a | arge and conpl ex auto-theft
ring. Sonme of the participants stole cars from Texas,

California, and Arkansas and altered the identification
information on the vehicles in order to obtain counterfeit out-
of -state titles. Once they obtained counterfeit titles for the
stolen out-of-state vehicles, other nenbers of the conspiracy
woul d enlist the services of |ocal businesses to register the
vehicles in Texas. One of the Texas busi nesses used was New
MIlennium T Title Transfer Service, which Nwabardi owned and
operated. Specifically, Nwabardi’s business conpleted auto title
applications for individuals seeking to transfer their titles or
obtain certified copies of their titles. Absent clean Texas
titles, the ultimate objective of the conspiracy to sell the
stolen vehicles at a profit would have been consi derably
under m ned.

Ordinarily, when a person seeks a title and registration for
an out-of-state vehicle in Texas, the individual nust present the
out-of-state title along with a vehicle identification
certificate, proof of insurance, and a conpleted title
application to the county tax assessor. The tax office then
exam nes the docunents and forwards themto an office in Austin,
whi ch issues a new Texas title to the individual.

In order to understand Nwabardi’s precise role in the
conspiracy, it is necessary to exam ne how an individual obtains
a vehicle identification certificate. A safety inspection
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station issues a vehicle identification certificate, which
identifies the vehicle by its Vehicle lIdentification Nunber
(“VIN'). Unless the inspector falsifies the information on the
i nspection docunents, the vehicle nust be physically present at
the inspection. An additional formcalled a VI-30-A nust be
conpleted for out-of-state vehicles, which calls for the
i nspector to identify the VIN of the vehicle. The inspector is
required to sign the form swearing that he has personally
w tnessed the VIN. The certificate is then relied upon by the
Texas Departnment of Transportation in issuing a fresh title.

At trial, the governnent introduced evidence that O efum
Aj ai assisted Nwabardi by providing vehicle identification
certificates based only on the out-of-state titles. A ai owned
an auto shop nanmed Uni-Tech Autonotive, which conducted safety
i nspections and issued vehicle identification certificates.
According to the governnent’s theory, Nwabardi was aware that
Ajai was conducting the safety inspections without requiring the
presence of the vehicles.® Nwabardi would then conplete the

title application, assenble and send away the package of rel evant

3 Nwabardi testified at trial that he never personally
visited Ajai to pick up the VI-30-A forns for the out-of-state
vehicl es that he was conpleting the title applications for. The
title history packets on file with the Texas Departnment of
Transportation for all three vehicles connected to Nwabardi in
the indictnent indicate that a California title was used to
obtain the Texas title. Wthout explaining this apparent
di screpancy, Nwabardi flatly denied that he needed the out-of-
state forns to process the title application.
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docunents to the county tax assessor, and await the issuance of
fresh title fromAustin. Although the governnent presented no
direct evidence of Nwabardi’s voluntary involvenent in the
crimnal enterprise, the governnent bolstered the circunstanti al
evi dence of such irregular practices with live testinony from
ot her nenbers of the conspiracy explaining Nwabardi’s active role
in the conspiracy.

On March 3, 2004, the jury found Nwabardi guilty on al
three counts. The district court sentenced Nwabardi to forty-two
mont hs i nprisonnent and three years supervised rel ease. The
court also inposed a $300 special assessnment. Nwabardi filed a
tinmely appeal to this court on January 31, 2005. On appeal,
Nwabar di argues only that the evidence was insufficient to
sustain his convictions, and the district court therefore erred
in not granting his notion for a judgnent of acquittal under FED.
R CRmMm P. 29.

1. DI SCUSSI ON

A Standard of Revi ew

W review de novo a district court’s denial of a notion for

acquittal. United States v. Deleon, 170 F.3d 494, 496 (5th Gr.
1999). OQur review of a jury' s verdict, however, is “tenpered
wth great deference,” and this court accordingly evaluates the
evidence in the Iight nost favorable to the jury verdict. United

States v. Valuck, 286 F.3d 221, 224 (5th Gr. 2002); see also




United States v. Ayala, 887 F.2d 62, 67 (5th Cr. 1989) (applying

a “rule of reason” that affords sone latitude for the jury to
evaluate facts in light of natural human inclinations and comon
know edge). Therefore, in reviewing a challenge to the
sufficiency of the evidence to support a conviction, we wll
uphol d the verdict if a rational juror could have found each

el emrent of the charged of fense beyond a reasonable doubt. United

States v. McCauley, 253 F.3d 815, 818 (5th Cr. 2001); United

States v. Mulderig, 120 F.3d 534, 546 (5th Cr. 1997) (“It is by

now wel|l settled that a defendant seeking reversal on the basis
of insufficient evidence swins upstream”). “The evidence need
not excl ude every reasonabl e hypot hesis of innocence or be wholly
i nconsi stent with every concl usion except that of guilt, and the
jury is free to choose anong reasonabl e constructions of the

evidence.” United States v. Bernea, 30 F.3d 1539, 1551 (5th Cr

1994). CQur review does not depend on whether the jury in fact
made the correct determ nation of guilt or innocence but only
whet her the jury’ s decision to convict or acquit was rational in

light of the available evidence. See Burton v. United States,

237 F.3d 490, 497 (5th Cr. 2000).
B. Sufficiency of the Evidence
1. Count One: Conspiracy Under 18 U S. C. § 371
Nwabar di chal | enges the sufficiency of the evidence that the

governnent presented at trial to show that he know ngly and



W llfully conspired to transport in interstate comerce three
stolen vehicles, specifically a 2000 Ford Excursion, a 2001
Li ncol n Navigator, and a 1999 Lexus.* |In particular, Nwabardi
questions the credibility of two key governnent w tnesses, Juan
Beltran and O efum Ajai, and contends that their testinony
provi ded insufficient evidence of Nwabardi’s guilt on the
conspiracy charges. Nwabardi argues that the docunents brought
to himcontained falsified information and that he was unaware of
any possible crimnal activity because there was a consi derabl e
| apse of tinme between his title work and the actual theft of the
vehicles. |In essence, he clains that he was not aware that the
vehi cl es were stolen and, therefore, did not know ngly
participate in the crimnal activity. Under the circunstances,
Nwabar di argues that “it is possible” that he was unaware of his
contribution to the crimnal enterprise. (Appellant’s Br. 10.)
In light of our deferential standard of review with respect to
jury verdicts, we decline to indulge Nwabardi’s alternative
theory of the evidence and find anple basis in the record for the
jury to conclude otherw se.

To prove a conspiracy in violation of 18 U S.C. § 371, the

gover nnment nust establish three separate el enents beyond a

4 On this appeal, Nwabardi does not contest that a
crim nal conspiracy existed but rather presents the narrower
| egal issue of whether the governnent’s evidence agai nst hi mwas
sufficient to prove that Nwabardi was a voluntary nenber of the
crimnal schene or nerely a business owner who unwittingly
rendered services that furthered a crimnal conspiracy.
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reasonabl e doubt: (1) an agreenent between two or nore persons to
pursue an unl awful objective; (2) the defendant’s know edge of
the unl awful objective and voluntary agreenent to join the
conspiracy; and (3) an overt act by one or nore nenbers of the

conspiracy in furtherance of the objective. United States v.

Hol nes, 406 F.3d 337, 351 (5th Gr. 2005). The governnent need
not produce direct evidence to convict the nenbers of a
conspiracy under 8 371 but rather “each el enent may be proven by
circunstantial evidence.” Milderig, 120 F.3d at 547. The jury
may infer fraudulent intent from*“circunstantial evidence that
one party arranged matters wth another party in such a way as

would facilitate the conm ssion of fraud.” Crowe v. Henry, 115

F.3d 294, 297 (5th Gr. 1997). 1In considering the evidence in
the light nost favorable to the verdict, we find that a rationa
trier of fact could have concluded that the evidence established
Nwabardi’s guilt beyond a reasonable doubt. MCauley, 253 F.3d
at 818.

The testinony of Ajai and Beltran was central to the
governnment’s case agai nst Nwabardi, as both nen explained their
specific dealings wth Nwabardi and how his efforts furthered the
unl awful goals of the conspiracy. Ajai testified that on
previ ous occasions unrelated to the conspiracy, Nwabardi would
present an actual vehicle to Ajai for inspection to procure the
vehicle identification certificate for a standard fee. Wth
respect to the vehicles listed in the indictnent, however,
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Nwabar di sinply brought Ajai the California titles and requested
that he issue the vehicle identifications certificates w thout
physi cal inspection. Ajai also testified that Nwabardi paid him
addi tional conpensation above the nornal fee for these inspection
services when no vehicle was present. Consistent with Ajai’s
account, Beltran testified that he brought only the California
titl es—-never the vehicles thensel ves--to Nwabardi’s business.

| rregul ar business practices or an unexpl ai ned devi ati on
fromthe ordinary course of business can provide circunstanti al

proof of one’'s participation in the conspiracy itself. See

United States v. Bi eganowski, 313 F.3d 264, 277 (5th G r. 2002)
(affirm ng conviction on conspiracy charges where circunstanti al
evi dence established the defendant’s actions “far exceeded the

limts of an ordinary professional relationship”); United States

v. Sutherland, 656 F.2d 1181, 1187-88 (5th Cr. 1981) (holding

t hat unexpl ai ned changes in the manner of processing traffic
violation tickets constituted “overwhel mng circunstanti al
evidence” of a crimnal conspiracy). Wen viewed in this |ight,
the testinony of Beltran and Ajai tends to corroborate Nwabardi’s
conplicity with the crimnal schenme. |In particular, the

conspi cuous changes in Nwabardi’s course of dealing with A ai —
i.e. the failure to present an actual vehicle and additi onal
conpensation for the inspection services on these occasions— 1| end
credence to the jury’ s finding on the evidence presented at

trial. At the very least, we find such circunstantial evidence
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nmore than sufficient to support an inference that Nwabardi was
guilty of the § 371 conspiracy.

Mor eover, although both Beltran and Ajai were able to reach
favorabl e pl ea agreenents based on their cooperation with the
governnent’s case,® Nwabardi m sapprehends the scope of our
review with respect to the credibility of incrimnating testinony
of co-conspirators. “A guilty verdict may be sustained even if
supported only by the uncorroborated testinony of a co-
conspirator, and even if the witness is interested due to a plea
bargain, unless the testinony is incredible on its face.” Burton

v. United States, 237 F.3d 490, 498 (5th Cr. 2000); see also

United States v. Gdison, 8 F.3d 186, 190 (5th Cr. 1993); United

States v. Hernandez, 962 F.2d 1152, 1157 (5th Cr. 1992). In

this case, the testinony of both Beltran and Ajai supported the

i nference that Nwabardi voluntarily joined the conspiracy. G ven
our review of the record, we cannot find that the testinony was
facially inplausible as a matter of |aw such that we should

disturb the credibility determ nations of the jury. See United

States v. Dadi, 235 F.3d 945, 951 (5th Cr. 2000) (“The

credibility of wwtnesses is a matter for the jury and its

determ nati ons denmand deference.”).

5 The pending crimnal charges against Beltran from Texas,
California, and New Mexico were all dism ssed based upon his
cooperation, and he was never charged in any federal court for
i nvol venent in the conspiracy. Ajai was originally listed as a
def endant on the supercedi ng indictnent but pleaded guilty to one
count in exchange for dism ssal of six other charges.
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2. Counts Two and Five: Aiding and Abetting Under 18
U.S.C. 88§ 2 and 2312

Nwabar di al so di sputes the sufficiency of the evidence to
support the aiding and abetting charges under 18 U . S.C. 88 2 and
2312 with respect to the 2000 Ford Excursion and 2001 Lincol n
Navi gator. To prove that a defendant ai ded and abetted the
comm ssion of a crimnal offense, the governnent nust denonstrate
that the defendant “intentionally associated with, and
participated in, the crimnal venture and acted to nmake the
venture succeed.” 1d. MNwabardi concedes that he conpleted the
title applications for both vehicles. |In challenging these
convictions, Nwabardi sinply reiterates his argunent that he was
unaware that the vehicles were stolen when he perforned his
services and therefore | acked the specific intent to aid and abet
the conspiracy. As with his conviction on the conspiracy charge
under 8§ 371, however, we find that his altered business practices
Wth respect to the stolen vehicles permtted the jury to reach
the reasonabl e inference that Nwabardi knowi ngly participated in

the crimnal schene. See Bi eganowski, 313 F.3d at 277;

Sut herl and, 656 F.2d at 1187-88; United States v. Cauble, 706

F.2d 1322, 1339 (5th Cr. 1983) (affirmng a conviction for
ai ding and abetting a drug snuggling conspiracy where
circunstantial evidence showed “significant changes in business

practices” during the years in which the illegal acts occurred).

-11-



Nwabar di al so contends that the | apse of tinme between the
actual theft of the vehicles and his invol venent sonehow supports
his argunent that he was unaware that the vehicles were stolen
We find no nerit in this argunent. The evidence was sufficient
for a jury to reasonably infer that Nwabardi knew the vehicles
were stolen when he perfornmed the title work.

1. CONCLUSI ON

For the foregoing reasons, we find no reason to disturb the
jury’s verdict with respect to Nwabardi’s role in this crimnal
conspiracy. Therefore, we AFFIRMthe conviction and sentence of

Nwabar di
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