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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 03-10637
Summary Cal endar

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee

JI MW TCDD,

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas
(02- CR-99)

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore DAVI S and BARKSDALE, Circuit Judges.”’
PER CURI AM **

In our previous opinion in this case, we affirnmed Defendant -
Appel l ant Todd’ s conviction and sentence, and found no error in

interpretation or application of the sentencing guidelines. See

“This appeal is being decided by a quorumdue to the death
of Judge Reynal do G GGarza.

“Pursuant to 5" QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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United States v. Todd, No. 03-10637, 100 Fed. Appx. 248 (5th G

2004) (unpubl i shed). Follow ng our judgnent, Todd filed a petition
for certiorari, in which he challenged for the first tinme the
constitutionality of the Sentencing Guidelines as applied to him
The Supreme Court granted Todd s petition for certiorari, vacated
our judgnent, and remanded the case to this court for further

consideration in light of United States v. Booker, 125 S. C. 738

(2005). We nowreconsider the matter in |ight of Booker and deci de
to reinstate our previous judgnent affirm ng Todd' s conviction and
sent ence.

Appel | ant concedes that he rai sed a Booker/ Bl akely objection

for the first timein his certiorari application. Because Todd did
not raise any Booker-related challenges to his sentence until his
petition for certiorari, we wll not review his claim absent

extraordi nary circunstances. United States v. Taylor, No. 03-

10167, 409 F.3d 675, at 676 (5th Cr. My 17, 2005). CQur cases
make it clear that an argunent not raised in appellant’s original

brief as required by FED. R AppP. P. 28 is wai ved.® Appellant argues

3 See Procter & Ganble Co. v. Amway Corp., 376 F.3d 496,
499 (5th Cr. 2004)(party wai ved argunment not included in
original brief to panel); Yokey v. Collins, 985 F.2d 222, 225
(5th Gr. 1993). See also 16A C WAGH, A MLLER & E. COOPER,
FEDERAL PRACTI CE AND PROCEDURE 8§ 3974.1 at 501 (1999) (issues not
raised in appellant’s initial brief normally will not be
considered by the court); FED. R App. P. 28 (a)(9) (A which
states that an appellant’s brief nust contain “appellant’s
contentions and the reasons for them wth citations to the
authorities and parts of the record on which the appell ant
relies.”
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that under a plain error standard, he can show that the district
court woul d have i nposed a |lighter sentence had t he Judge known t he

guidelines were advisory. United States v. Mres, 402 F.3d 511,

520-22 (5th GCr. 2005). Even if appellant can nake this show ng
and satisfy the plain error test, he has not net the even nore
exacting test required to show the presence of extraordinary
ci rcunst ances, which requires appellant to show a “possibility of
injustice so grave as to warrant disregard of wusual procedural

rules.” MCGee v. Estelle, 722 F.2d 1206, 1213 (5th Cr. 1984)

(footnote omtted).
Todd al so argues that application of Justice Breyer’s renedi al
opi ni on i n Booker would strip himof his constitutional protections

agai nst ex post facto |aws. He explains that Apprendi Vv. New

Jersey, 530 U S. 466, 120 S.Ct. 2348 (2000) gave himthe right to
a jury trial on all facts essential to his sentence and Justice
Breyer’s renedi al opinion in Booker stripped that right away. In

United States v. Scroggins, 411 F.3d 572, 575-76 (5th Cr. 2005),

we rejected that argunent and hel d t hat Booker required us to apply
both Justice Stevens’ nerits opinion and Justice Breyer’s renedi al
opi nion in Booker to all cases such as this one on direct review.

For the reasons stated above, our prior dispositionremins in
effect, and we REINSTATE OUR EARLI ER JUDGVENT affirm ng Todd’' s

convi ction and sent ence.



