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PER CURI AM *

Maxi m no Ni no- Rodri guez appeal s the sentence i nposed fol | ow ng
his guilty-plea conviction of illegally re-entering the United
States after having been deported, in violation of 8 U S.C. § 1326.
The district court sentenced Nino to 41 nonths in prison and three
years of supervised rel ease.

Nino clains his sentence is illegal under United States v.
Booker, 125 S. C. 738 (2005), because it was inposed pursuant to

a mandatory application of the Sentencing Guidelines. In district

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



court, Nino objected to his sentence under Bl akely v. Washi ngton,
124 S. . 2531 (2004). He now raises the type of error raised by
a second respondent in Booker, Ducan Fanfan (Fanfan error), by
claimng that inposition of a sentence pursuant to a nandatory
CQuidelines reginme violated his rights. See Booker, 125 S. . at
750, 768-69. The CGovernnent concedes that N no at | east “arguably”
preserved his Fanfan-error claimfor appeal and that the issue is
reviewed for harml ess error. The Governnent explicitly waives any
argunent that the Fanfan error at Nino’s sentenci ng was harnl ess and
does not oppose a remand for resentencing i n accordance wi t h Booker.

For the first tinme on appeal, N no contends that the “fel ony"
and “aggravated felony” provisions of 8 US C 8§ 1326(b) are
unconstitutional. As N no concedes, this argunent is foreclosed by
Al mendarez-Torres v. United States, 523 U. S. 224 (1998), which this
court nust follow “unless and until the Suprene Court itself
determnes to overrule it”. United States v. |zaguirre-Flores, 405
F.3d 270, 277-78 (5th CGr.) (internal quotation marks and citation
omtted), cert. denied, =S C. __ , 2005 W 1786638 (U.S. 3 Cct.
2005) .
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