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PER CURI AM *
Paul Lynn Schlieve appeals his conviction on federal drug
charges. W affirm
I
A
On May 19, 2003, Oficer Janes Edl and, an el even-year
veteran of the Pilot Point Police Departnent, waited near the
house of Sherry Craver’s stepfather to arrest Craver on a federal
warrant for conspiracy to manufacture and possess with the intent

to distribute nethanphetam ne. Wile waiting for Craver, Edland

*“ Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THGQR R 47.5.4.



saw a green Dodge pickup truck pull into the driveway. About
fifteen mnutes later, Craver arrived and Edl and arrested her
before she entered the house. On her way to jail, Craver stated
to Edland that the truck in the driveway bel onged to Gary Don
Franks. Edl and recall ed Witesboro, Texas police officer David
Scott saying earlier that day that Franks had been cooking | arge
batches of drugs. Upon arriving at the Witesboro Police
Departnent, Edland contacted Pilot Point officer Joe Mdrgan and
ordered himto observe the house and the truck.

Edl and |l ater returned to the house, relieved Mrgan, and
continued surveillance because he was concerned that Franks woul d
be there with drugs. The truck left the house around 8:45PM and
Edl and followed it. After observing the truck follow ng too
closely, failing to stop at a stop sign, and speedi ng, he stopped
the truck around 8:50. O ficer Mdrgan arrived a mnute or two
|ater. The defendant, Paul Schlieve, was driving with a
passenger, Robbi e Reynol ds.

Schl i eve gave Edland his driver’s |icense and a conceal ed
gun permt. Edland ordered Schlieve to step out of the truck.
Schlieve volunteered that he had a gun in a his pocket and that
there were other guns behind the seat of the truck. Edland took
possession of the gun in Schlieve's pocket. Edland then returned
to his car and ran a check on Schlieve's drivers’s |icense, which
t ook about five mnutes. The check reveal ed no outstandi ng

warrants.



Edl and returned to the truck - now about ten m nutes into
the stop - and asked Schlieve why he was driving the truck.
Schlieve told Edl and that Franks had asked himto drive his truck
to the gas station because it was al nost out of gas. Edland did
not believe the story because Schlieve had just passed a gas
station. After realizing that Edland did not believe his story,
Schlieve stated that Franks had asked himto pick up the truck
because Franks was afraid to | eave his house after Craver’s
arrest. Schlieve al so denied know ng about any drugs in the
truck. Edland and Morgan testified that, during this
gquestioning, Schlieve was nervous, sweating, avoiding eye
contact, and stuttering.

About twenty-five mnutes after the stop,! Edl and asked to
search the truck. Schlieve refused consent, after which Edl and
told himto wait while he located a K-9 unit.

Because Pilot Point did not have its own K-9 unit, Edland
call ed Denton County around 9:20, but the county was unable to
provide one. Edland then called Scott at about 9:25; Scott
called fellow Denton Police Oficer Junior Torres, who
imedi ately left a softball gane sone 25 mles away, went hone,
retrieved his dog, and began driving to the scene. Edland was

told that the K-9 unit was on its way. Edland told Schlieve that

! There is a discrepancy about the timng here. Oficer Edland testified
that he spoke to Schlieve for a “couple” of mnutes, or “five or ten mnutes.”
Fromthe facts that are undisputed, it appears that he tal ked to Schlieve for
about fifteen minutes, beginning ten mnutes into the stop.
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the K-9 was com ng, and Schlieve and Reynolds waited, sitting in
a grassy area near the cars.

While waiting, the officers asked Schlieve if they could
check the other guns in the truck. Schlieve agreed and renoved
five pistols and a rifle. Mrgan ran checks on these guns
starting at about 9:30.2 It took about twenty mnutes to run the
checks, which eventually showed that the guns were not stolen.

The K-9 unit arrived around 10: 15 or 10: 30, about twenty
m nutes after the gun check was conpleted. The dog alerted to
the truck, and the officers found nethanphetam ne and a sawed- of f
shotgun. They arrested Schlieve and Reynol ds.

B

An indi ctnment charged Schlieve with possession with intent
to distribute, conspiracy to do the sane, use of a firearmduring
a drug trafficking crinme, and possession of an unregistered
firearm Prior to trial, Schlieve noved to suppress the drugs
and guns seized during the traffic stop. The silent videotape
from Edl and’ s car was introduced into evidence.

During the suppression hearing, Edland testified that he had
arrested Craver before she entered her stepfather’s house and
that he had not heard Schlieve s nane before stopping him He

never heard of Schlieve until he called Scott during the stop,

2 Schli eve contends that Mrgan began running the gun check around 9: 15,
whi ch woul d | engt hen t he amount of tine after the weapons check was conpl et ed and
before the dog arrived. This increase in time is irrelevant, as we explain
| ater.



when Scott told himthat Schlieve was a cl ose associ ate of
Fr anks.

Morgan testified that he joined Edland of his own volition.
Morgan tal ked to Reynol ds, whom he had known previously for his
crimnal activity. He patted down Reynolds, and Reynolds told
hi mthat Schlieve had been tradi ng weapons with the owner of the
house.

Scott testified that after Edland called himto request a K-
9 unit, it took himabout ten mnutes to | ocate Torres. He
testified that Schlieve and Franks were “synonynous” because they
were good friends and roommates. He had | earned about Franks’
participation in the nmethanphetam ne cooking conspiracy from
anot her co-conspirator, and he al so knew that Franks had been
involved in drug trafficking in the past.

Foll ow ng the hearing, the district court denied the notion
to suppress. It estimted that the weapons check ended around
9:52 and that Torres arrived around 10: 38, so that the “rel evant”
time period - “the length of detention beyond the purpose for the
initial stop” - was this forty-six mnutes. The court found that
Edl and knew that the truck was owned by Franks, that Franks was
i nvol ved i n manufacturing net hanphetam ne, that the truck was
previ ously parked at a house where soneone had just been arrested
for a drug offense, that Schlieve was an associ ate of Franks,
that Schlieve gave conflicting stories, and that Schlieve was
nervous. The court concluded that the attenpts to obtain a K-9
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unit were “likely to quickly confirmor dispel” the suspicions of
the police, that the police were diligent in obtaining the K-9
unit, that Schlieve did not feel free to |leave during this tine
period and thus was sei zed, and that the forty-six mnute
detention was reasonabl e.

The jury convicted Schlieve on all four counts. He noved
for a newtrial, asserting anong other things that the Governnent
failed to turn over a second vi deotape, one from Mrgan's car.?
The district court denied that notion and sentenced himto 160

mont hs i nprisonnment plus five years of supervised rel eased.

|1

Schlieve first contends that the district court erred in
denying his notion to suppress the evidence fromthe traffic
stop. Wen reviewing a ruling on a notion to suppress, we review
findings of fact for clear error and findings of |aw de novo.*

Schl i eve concedes that Edland had the right to stop himin
the first place on the basis of his traffic violations, but he
mai ntai ns that once a check on his |Iicense reveal ed no
viol ati ons, he should have been ticketed or allowed to | eave. He
contends that information known to the officer at that tinme was

insufficient to establish reasonabl e suspicion under Terry v.

8 Schlieve contends that he did not learn of the all eged second vi deot ape
until Morgan testified at trial.

4 United States v. Shabazz, 993 F.2d 431, 434 (5th Gr. 1993).
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Ohi o® to support continued detention. He also argues that, even
if there was reasonabl e suspicion at that tinme, the officers did
not act diligently to confirmor dispel that suspicion.

I n determ ni ng whether a search and sei zure i s reasonabl e

under Terry, the court asks whet her the officer’s action was
justified at its inception, and whether it was reasonably rel ated
in scope to the circunstances which justified the interference in
the first place.””® “[A]ln investigative detention nust be
tenporary and | ast no longer than is necessary to effectuate the
purpose of the stop.”” In United States v. Brigham this court
held that a Terry stop may last as long as is reasonably
necessary to effectuate the purposes of the stop, including the
resol uti on of reasonabl e suspicion that emerges during the stop.?
The governnent bears the burden of show ng the reasonabl eness of
a warrantless search or seizure.?®

During a traffic stop, once a conputer check is conpleted

and the officer either issues a citation or determ nes that no

5392 U.S. 1 (1968). See United States v. Shabazz, 993 F.2d 431, 434 (5th
Cr. 1993) (“[S]earches and seizures of motorists who are nmerely suspected of
crimnal activity are to be anal yzed under the framework established in Terry.”).
The Governnment does not argue that Schlieve could not conplain about the
detention because he did not own the truck; nor could it, under this court’s
holding in United States v. Dortch, 199 F.3d 193, 198 n.4 (5th Gr. 1999).

6 Shabazz, 993 F.2d at 435 (quoting Terry, 392 U S. at 19).

" Florida v. Royer, 460 U.S. 491, 500 (1983).

8 382 F.3d 500, 507 (5th Gr. 2004).

® United States v. Chavis, 48 F.3d 871, 872 (5th Gr. 1995).
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citation should issue, the detention should end and the vehicle
should be free to leave.® In order to continue a detention
after this point, further reasonabl e suspicion nust have
energed.! |In addition, the length of an unreasonabl e detention
isirrelevant - this court has held that a three-m nute del ay,
United States v. Jones,!? or a delay of “nmobnents,” United States
v. Dortch,®® or a “trivial delay,” United States v. Elis,

bet ween the conpl etion of the conputer check and a | ater search
or dog sniff can be unreasonabl e.

We nust first anal yze whether reasonabl e suspicion existed
at the nonment after Edland returned Schlieve's license. At this
poi nt, Edland knew that Schlieve had no outstandi ng warrants;
furthernore, because Schlieve had a conceal ed gun permt, he knew
that Schlieve was not an ex-felon.® But Edland knew t hat
Schlieve was driving a truck owned by Gary Don Franks, a known,
recently active drug dealer. Furthernore, the car had just cone

froma house where soneone was arrested for a drug offense, and

0 United States v. Dortch, 199 F.3d 193, 198 (5th Cir.), corrected on
deni al of reh’'g, 203 F.3d 883 (5th G r. 2000).

2 United States v. Jones, 234 F.3d 234, 241 (5th Gr. 2000).

2 1d.

13 Dortch, 199 F.3d at 198.

4 330 F.3d 677, 681 (5th Cir. 2003).

1% Under Texas |aw, ex-felons cannot receive conceal ed gun permts. And,
as this court has held, “firearmownership is not inherently evil or suspect.”

United States v. Emerson, 270 F.3d 203, 217 (5th Cr. 2002)
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t he passenger was a known crimnal. This is sufficient for
reasonabl e suspicion under Terry, and it distinguishes this case
fromthose where we held that unknown people in unknown cars
coul d not be detained after the |icense check came back clean. ¢
The | ater suspicious information - Schlieve's changing stories
and nervous behavior and Scott’s information about Franks’
relationship with Schlieve - was cunul ative, so that reasonabl e
suspi ci on existed throughout the stop.?

Qur next inquiry is whether the police “diligently pursued a
neans of investigation likely to quickly confirmor dispel”?!®
their reasonabl e suspicion about Schlieve possessing drugs.

Ri ght after he returned Schlieve's drivers |license, Edland
persistently questioned Schlieve about where he was goi ng and

what he was doing.?® He then asked for consent to search the

6 See United States v. Santiagio, 310 F.3d 336, 340 (5th Cr. 2002)
(hol di ng that reasonabl e suspicion did not exist to detain the defendant after
the conputer check where, prior to the check, the officer noticed that the
def endant was fromout of state, that his hands were shaking, and that he and his
fell ow passengers gave conflicting stories about their travel plans); Dortch, 199
F.3d at 200 (sane, where prior to the check the defendant was nervous and there
was confusion as to the renter of the vehicle and inconsistent answers about
travel plans); Jones, 234 F.3d at 241 (same, where prior to the check the
def endant made i nconsi stent statenents concerning his enploynent and had a drug-
related crimnal history).

17 Schl i eve contests this evidence, clainmng, for exanple, that he was not
acting nervously, but this is irrelevant to our hol di ng because the evidence is
only cunul ative

8 United States v. Hare, 150 F. 3d 419, 427 (5th Cir. 1998) (quoting United
States v. Sharpe, 470 U S. 675, 683 n.3 (1985)).

19 Edl and was not obligated to call a dog right away; his questioning of
Schl i eve was a proper neans of follow ng up on his reasonabl e suspici on of drugs,
at least initially. The situation is unlike that in Dortch, 199 F.3d at 200,
where the court uphel d the suppression of evidence when the police called for a
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trunk, and i medi ately after Schlieve refused, he began his
search for a dog. His first unsuccessful call was pronptly
followed by his second call to Scott. Scott contacted Torres,
who left his softball gane at once to retrieve his dog and go to
the scene. The police were not dilatory in followng up on their
suspi cions, despite the fact that it was over an hour between the
return of the license and the arrival of the dog.

For these reasons, we affirmthe district court’s denial of
the notion to suppress.

1]

Schl i eve next argues that the |oss or destruction of an
al | eged second vi deot ape of the stop, which, unlike the tape seen
at trial, supposedly contained audio, violated the Jencks Act?°
and Brady v. Maryland.?? Even if this tape existed, and even if
it contained a “statenment by a witness” under the Jencks Act, in
| ost or destroyed evidence cases under both the Jencks Act and
Brady, we performa sort of harm ess error analysis: we “‘weigh

the degree of negligence or bad faith involved, the inportance of

drug dog 9-10 minutes into the stop, before the conputer check canme back
negative. |In Dortch, the court explicitly noted that there was never reasonabl e
suspi cion of drugs, so that when the conputer check came back negative, before
the dog arrived, there was no justification for continued detention. The court’s
di cta suggesting that police suspecting drugs should anticipate needing a drug
dog right away is in apropos because the police in that case specialized in drug
interdiction, and because the court never stated that probative questioning was
an unreasonabl e nmeans of initially following up on suspicion of drugs.

20 18 U.S.C. § 3500 (2000).

21 373 U.S. 83 (1963).
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the evidence | ost, and the evidence of guilt adduced at trial in
order to cone to a determnation that will serve the ends of
justice.””?2 Enploying this test and reviewing the district
court’s findings of fact for clear error and findings of |aw de
novo, 2 we affirm

Al t hough Schlieve has presented no evidence of bad faith, he
argues that the police were at |east negligent is losing the
all eged tape. Even if that were so, the “evidence of guilt
adduced at trial” was overwhelmng and the “inportance of the
evidence lost” was negligible. Schlieve does not contend that he
woul d have been acquitted had the all eged second tape been
introduced at trial along with the evidence taken fromthe stop.
| ndeed, that seens unlikely given the Governnent’s powerful case.
Rat her, he contends that the tape would have been useful in
arguing his notion to suppress. He states that the tape would
have hel ped to establish the tine-frane of the stop. But the
tape from Edland’s canera had a clear tinmer on it, and the
officers testified as to the timng of events. Moreover, as
expl ai ned above, the rel evant questions under Terry are whet her
reasonabl e suspicion existed after Schlieve’'s |icense was

returned and whether the police diligently foll owed up on that

22 United States v. Ramirez, 174 F.3d 584, 589 (5th Cr. 1999) (quoting
United States v. Bryant, 439 F.2d 642, 653 (D.C. Cir. 1971)); Johnston v.
Pittman, 731 F.2d 1231, 1234 (5th CGir. 1984).

2 United States v. Shabazz, 993 F.2d 431, 434 (5th Gr. 1993).
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suspi cion; a second tape with audio would not aid in answering
t hose questions. Schlieve’'s argunent that the tape would have
hel ped in inpeachi ng Edl and and Morgan during the hearing suffers
fromthe sane infirmty.

|V

Finally, Schlieve argues that the Governnent denied hi mdue
process when it knowingly introduced at trial perjured testinony
of Robbi e Reynol ds, the passenger in the truck. W disagree.

The Governnent violates a defendant’s due process rights
when it know ngly uses perjured testinony or allows false
testinony to go uncorrected. “To prove a due process violation,
the [defendant] nust establish that (1) [the witness] testified
falsely; (2) the governnent knew the testinony was fal se; and (3)
the testinony was material.”? Wen a defendant does not object
to the testinmony at trial, this court reviews for plain error, 2
meani ng that this court can correct a forfeited error only when
the appel l ant establishes: (1) that there is an error; (2) that
the error is clear or obvious; and (3) that the error affects his
substantial rights.?® |f these factors are established, then the

decision to correct the error is within the court’s sound

24 United States v. Mason, 293 F.3d 826, 828 (5th Cir. 2002) (citing Gglio
v. United States, 405 U.S. 150 (1972)).

2% FED. R CRM P. 52(b); United States v. Johnston, 127 F.3d 380, 392 (5th
Cr. 1997).

%6 United States v. dano, 507 U S. 725, 732 (1993).
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di scretion, which should not be exercised unless the error
seriously affects the fairness, integrity, or public reputation
of the judicial proceedings.? Because Schlieve did not object
to the error at trial, as he concedes, he nust neet this stricter
st andar d.

Schl i eve argues that the Governnent know ngly offered
perjured testinony on two topics: the drugs in the truck and an
al l eged statenent by Schlieve to Reynol ds.

During direct testinony, Reynolds testified that he and
Franks had been at the honme of Robert Loftice, the house where
Craver was arrested. They entered a shed in the backyard which
cont ai ned evi dence of a nethanphetam ne “cook.” Reynol ds
testified that he saw “a glass jar that had sone kind of rock-
salt-looking stuff init.” Wen asked what the substance was, he
testified that it was “what they called bones, which is - | guess
it’s the stuff that’s left over after you nake nethanphetam ne.”
Later, Franks gave Reynolds a bag holding that jar and a smal
baggi e. Wen Reynol ds and Schlieve were in the truck, Reynol ds
opened the bag and pulled out the jar. On redirect, the
Gover nnent asked Reynol ds whether Schlieve told himto get out of
the truck or get rid of the jar when Reynol ds showed him “t he
container that you know had the bones in it that you know are

drugs.” Reynolds testified that Schlieve did not tell himto do

27 1d. at 736.
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so.

Schlieve argues that he had the jar tested after trial and
that it contained rock salt, not nethanphetam ne. He argues that
t he Governnent knew (or should have known) this because it had
possession of the jar before and during trial and never tested
its contents. On appeal, the Governnent does not argue that the
j ar cont ai ned net hanphetam ne; rather, it argues that the DEA
chem st testified at trial that the reddi sh-brown col ored
substance in the baggie next to the jar actually contained the
bones. It argues that during closing argunent, the Governnent
contended that the baggi e contained the bones and only nentioned
the jar on rebuttal when the prosecutor rem nded the jury that he
had asked Reynol ds what he believed the substance to be.

Schl i eve has not shown plain error. First, there was no
pl ain error because Reynol ds’ testinony cannot be called
“false.”? Even if the jar did contain only rock salt (which the
Gover nnent seens to concede), Reynolds’ testinony was only about
what he thought the jar contained,? which is relevant to what
Schl i eve thought the jar contained. And the Governnent argued in

cl osing that the baggie contained the bones; it only nentioned

28 Schlieve argues that this court has held that a due process violation
does not require the evidence actually to be false where “the context in which
the testinmony was invoked, and the argunment made by the prosecutor .
[created] inplications that were false.” Barrientes, 221 F. 3d at 753. However,
the Governnent here sinply did not create false inplications.

2% G ven that Reynolds also testified that Franks had told Loftice that “he

had enough in that jar to put himaway for the rest of his life,” Reynolds’
bel i ef seenms certainly reasonabl e.
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the jar in reference to what Reynol ds believed.

Second, even if the testinony were “false,” there was no
pl ain error because Schlieve has not shown that the Governnent
knew the testinony was fal se. The Governnent was, at nost,
sloppy in its references to the drugs. The transcript does not
show that the Governnent knowingly elicited fal se testinony or
tried to mslead the jury.

Third, there was no plain error because even in the unlikely
event that the testinony was material, it certainly does not pass
the higher threshold of affecting the defendant’s “substanti al
rights” - prejudice - required under plain error analysis.

First, the jury was al ready aware that the jar nmay not have
cont ai ned actual drugs because Franks testified that he coul d not
recall what was in the jar but thought it mght be coffee filters
used to strain the nethanphetam ne, or maybe rock salt. Second,
Schl i eve does not conplain about Reynol ds’ and Franks’ testinony
that Franks told Schlieve that he would be “riding hot” and that
there would be “guns and things” in the truck. Neither does he
conpl ai n about Reynol ds’ testinony that Schlieve asked Reynol ds,
after Reynolds pulled the jar out of the bag while they were
riding in the car, if there was powder in the bag; in fact, there
was powder mnet hanphetam ne in the bag, which Schlieve does not

di spute. And he does not conplain about Franks’ testinony that

the plan was for Reynolds to grab the bags and run if Schlieve
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was pul l ed over by the police, in conbination with Reynol ds’
testinony that when the police began to stop Schlieve, Schlieve
asked Reynolds if he was going to run. Gven all of this
evidence, it seens clear that Reynolds’ m stake as to the
contents of the jar did not prejudice Schlieve - a jury easily
coul d have concl uded that Schlieve had know edge of the drugs.

Finally, even if there were an error, in no way was it
“clear or obvious;” and even if it were clear or obvious, the
error did not “seriously affect[] the fairness, integrity, or
public reputation of the judicial proceeding[].”3° Schlieve has
shown neither of these two things.

Schl i eve al so chal l enges Reynol ds’ testinony about a
statenent purportedly nmade by Schlieve during the “search” of the
car by the K-9 unit. During direct exam nation, the prosecutor
asked Reynol ds whet her he and Schlieve had a conversation after
the dog arrived. Reynolds stated that, while sitting together in
a ditch, he and Schlieve had wondered if the dog was finding
anything; he also admtted previously stating that Schlieve had
said at that tinme that he did not think the officers had found
the dope in the truck. On cross-exam nation, Reynolds testified
that they were tal ki ng about the dope because both he and
Schlieve were aware that there were drugs in the truck.

Schlieve chall enges this testinony, which shows his

30 dano, 507 U S. at 732.
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know edge of the drugs, claimng that Edl and’ s vi deot ape shows
that the conversation could not have occurred. Schlieve clains
that the videotape shows that he and Reynol ds were separated
after the K-9 unit arrived, so that he could not have made this
coment to Reynolds while the dog was searching the truck. A
review of the tape, however, shows that Reynolds and Schlieve are
not visible on the tape until after Torres and the dog had
al ready conducted a prelimnary exam nation of the truck, at
which tinme they were separated. Therefore, because their
| ocation is not known when the dog first began searching the
truck, the videotape does not establish that Reynol ds’ testinony
was false or that the Governnent knew of its falsity. (And,
agai n, Schlieve cannot show that the testinony substantially
affected his rights, or even was material, because of the
overwhel m ng evi dence, described above, that Schlieve knew of the
drugs in the truck.)
\Y
For the foregoing reasons, Schlieve's conviction is

AFFI RVED.
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