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Plaintiffs appeal orders of the district court denying
remand and joi nder of a party and an order granting summary

judgnent for defendants. W affirm



In 1965, Hugh Hawt horne purchased a tract of land in St.
Janes Parish, Louisiana. Soon after buying the |and, Hawt horne
conveyed a servitude to defendant Texas Brine so that it could
construct, operate, and maintain a pipeline (called the Oxy-Taft
pi peline) on the property. The pipeline is currently operated by
Texas Brine and owned by defendant COcci dental pursuant to an
operating agreenent between the two. It is used to transport
hi ghly concentrated sodi um chl ori de sol ution, or brine.

Through various transactions in 1986 and 1987, Haw horne
Land Conpany (“Hawt horne Land”), Hawt horne Trust (Bank One Trust
Conpany as trustee), and Nire, Inc. acquired ownership in the
land, with Nire owning a 5% undivided interest. From 1985 to
1987, the pipeline experienced seven | eaks on the property which
resulted in the discharge of significant anounts of brine.
Cccidental hired independent contractors to weld repairs for sone
of the | eaks. Sone of the welds were allegedly perforned
i nproperly and the | eaks conti nued.

A subsequent site assessnent by the plaintiffs’ experts
showed that the brine had mgrated both vertically and
horizontally through the ground water, requiring extensive
remedi ati on. The pipeline was replaced in 1988.

In February of 2001, plaintiff Hawthorne Land, a Loui siana
corporation, sued eight defendants in state court under tort and
contract theories for property damage arising fromthe | eaks.
When the suit was filed, six of the eight original defendants
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were Louisiana citizens. Occidental and Texas Brine (the two
non- Loui si ana defendants) tinely renoved to federal court,
claimng diversity jurisdiction existed because the non-diverse
def endants were inproperly joined. They also alleged bankruptcy
jurisdiction because one defendant, Wodson Constructi on Conpany,
had filed for bankruptcy. They answered the conplaint with
various defenses, including the failure of Hawt horne Land to join
all co-owners of its property as plaintiffs.

Hawt hor ne Land di sm ssed the all eged bankrupt defendant,
filed a notion for leave to anend its conplaint to join co-owner
Hawt horne Trust as co-plaintiff, and filed a notion to renmand.
The court granted | eave to Hawt horne Land to anmend its conpl aint.
Both COccidental and Texas Brine filed oppositions to the notion
to remand, and the notion was denied.

Al nost a year later, plaintiffs noved to join Nire, Inc.,
the third co-owner of the land, as a defendant. The district
court denied the notion, noting that Nire had recently settled
its potential clains with defendants. Plaintiffs noved to join
Nire as a defendant, which the district court denied for the sane
reasons as its denial of the first notion to join Nre.

After extensive discovery, defendants filed a notion for
summary judgnent on the basis of prescription, and the notion was
gr ant ed.

|1
Plaintiffs first contend that the district court erred in
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refusing to remand the case to state court. They argue that two
of the in-state defendants - the welders Cain’'s Hydrostatic
Tester, Inc. (“Cain’s”) and D anond Fabricators, Inc. (“D anond”)
- were properly joined because they perforned i nadequate wel ds on
the pipeline which | ater | eaked, exposing themto liability. W
review the denial of the notion to remand de novo.!?

Joinder is inproper if “there is no reasonable basis for the
district court to predict that the plaintiff mght be able to
recover against an in-state defendant,” so that a plaintiff nust
be able to survive a hypothetical Rule 12(b)(6) challenge to the
claimto effect remand.? The summary inquiry into facts “is
appropriate only to identify the presence of discrete and
undi sputed facts that would preclude plaintiff’s recovery agai nst
the in-state defendant.”® Plaintiffs cannot survive such a
chal | enge here.

First, plaintiffs’ petition does not state that Cain’s and
Di anond were wel ders; it states, inproperly, that they were
excavators. Plaintiffs appear to concede this. Moreover, the

paragraph in the petition nentioning Cain’s and D anond states

that their actions “did not result in the discharge of [brine].”

Luckett v. Delta Airlines, Inc., 171 F.3d 295, 295 (5th Cr
1999) .

2Smal lwood v. I1l. Cent. R R Co., 385 F.3d 568, 573 (5th Gr
2004) (en banc).
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Plaintiffs appear to concede this as well. The petition does not
state a claimagainst Cain’s and D anond.

Second, even if we were to construe the petition liberally
to allege negligent welding by Cain’s and D anond, a summary
inquiry into the facts reveals that such clains could not survive
a notion to dismss. As defendants point out, wthout rebuttal
by plaintiffs, there is no docunentary connection between Cain’s
and Dianond and the failed welds. The petition does not allege
any connection, and the defendants convincingly show that the
| eak reports relied upon by plaintiffs in the notion to remand do
not reveal a connection, either. In addition, the defendants
offered the affidavit of JimKleinpeter, a plant nanager at Texas
Brine, which stated that none of the welds by Cain’s or D anond
failed; this affidavit nay be “selfserving [sic],” as plaintiffs
contend, but it is evidence which plaintiffs have not
contradi cted on even a superficial |evel.

Because there was no reasonable basis for the district court
to predict that plaintiffs could recover against Cain’s and
Di anond, its denial of the notion to remand was proper.

1]

Plaintiffs next contend that the district court erred in not
allowing the joinder of Nire, a co-owner of the | and and non-
di verse party which, if joined as a defendant, would have

destroyed diversity jurisdiction. W review this conclusion for



abuse of discretion.*

When Cccidental and Texas Brine answered Hawt horne Land’s
petition, they raised as a defense Hawt horne Land’s failure to
join all of the co-owners of the land. Plaintiffs claimthat
Hawt hor ne Land then contacted both Hawt horne Trust and N re, but
that Nire refused to join as a plaintiff. Hawthorne Land was
granted |l eave to anend its conplaint to join co-owner Hawthorne
Trust.

Six nonths later - alnost a year after Hawthorne Land fil ed
the petition - plaintiffs filed a second proposed anended
conplaint, seeking to join Nire as a defendant or involuntary
plaintiff® and apparently arguing that Nire was a necessary party
under Federal Rule of Civil Procedure 19.° Plaintiffs stated
that during those six nonths they “exhaust[ed] their efforts to
convince Nire to join [the case].” Defendants objected to the
second proposed anended conpl ai nt because they had settled with

Nire for $40,000 not |long after the second proposed anended

“Quintanilla v. Tex. Television, Inc., 139 F.3d 494, 499 (5th
Cr. 1998).

5I't is not clear fromthe notion whet her the Hawt hor nes want ed
Nire joined as an involuntary plaintiff or defendant.

51t is not clear fromthe notion that plaintiffs were arguing
necessity under Rule 19 because they never cited the rule. (The
actual notion for |eave to anend was filed under Rule 15(a)). And
it is not clear fromthe district court’s order denying the notion
that it considered the plaintiffs to be arguing necessity under
Rule 19. But we are persuaded that the Rule 15(a) notion to anend
was based on al | eged necessity under Rule 19, as the parties assune
on appeal, and that the district court considered it as such.
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conplaint was filed, arguing that joinder was no | onger required.
The settlenent rel eased the defendants fromall liability and
required Nire to cooperate in the defendants’ efforts agai nst
plaintiffs. Defendants also argued that, if joinder were
required, Nire be joined as a plaintiff. Plaintiffs argued in
reply that Nire should be joined as a defendant because it m ght
be liable to themfor contribution and its contribution m ght be
| arger than the proceeds it received in the settlenment. The

magi strate judge denied the notion and the district court denied
review of that order.

Later, plaintiffs filed a third notion for |eave to anend to
add as defendants various owners of adjacent |and, defendants who
woul d have defeated diversity. Plaintiffs alleged that brine
from defendants’ pipeline | eaked onto the property of these
| andowners and later mgrated to plaintiffs’ property.

Plaintiffs do not appeal this order.

Finally, plaintiffs filed a fourth notion’ for |eave to
anend to add Nire as a defendant. Although the underlying facts
were the sane as that for the second notion, plaintiffs relied on
a newtheory - that Nire “aligned” itself wth the defendants
because the settlenent required it to assist the defendants in

their case against plaintiffs. Specifically, plaintiffs argued

"Plaintiffs in their brief do not distinguish between the
second and fourth notions, but they are different and entail
di fferent anal yses.



that the settlenent was an unfair attenpt to “nmani pul ate”
evi dence because, after plaintiffs’ environnental analysis found
excavati on necessary, the defendants argued that Louisiana | aw
forbade plaintiffs to excavate wthout Nire’' s consent.
Plaintiffs argued that, had the lack of Nire’'s consent caused an
i nadequate award at trial, they could have held Nire |iable under
Loui si ana | aw whi ch hol ds one co-owner liable to the other for
damages caused to the common property, including damages from
juridical acts. The court denied the notion.

The district court did not abuse its discretion in denying
the second notion to anmend. The court held that Nire was not a
necessary party under Rule 198 because it had settled with
def endants and could not affect any potential recovery by
plaintiffs, which was and renmai ned 95% of the total damages. It
rejected as specul ative and premature plaintiffs’ argunent that
they could sue Nire if it refused to contribute for costs to
anal yze or repair the land and that they could presently seek
declaratory relief against Nire to establish its obligations to

plaintiffs. Plaintiffs have not explained why these concl usi ons

8A party is necessary under Rule 19(a) if: “(1) in the
person's absence conplete relief cannot be accorded anobng those
al ready parties, or (2) the person clains an interest relating to
the subject of the action and is so situated that the disposition
of the action in the person's absence may (i) as a practical matter
inpair or inpede the person's ability to protect that interest or
(ii) leave any of the persons already parties subject to a
substantial risk of incurring double, nultiple, or otherw se
i nconsi stent obligations by reason of the clained interest.”
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were inproper. N re's presence in the suit could not affect
plaintiffs’ recovery fromdefendants; furthernore, there is no
evidence that Nire has any intention of not contributing to costs
related to the land if need be.® It may be true that plaintiffs
had a currently viable declaratory relief claimagainst Nire,?°
but such a claimso tangential to the main issue in the case is
insufficient to nake a party necessary under Rule 19. The
district court did not abuse its discretion in concluding that
Nire was not a necessary party to the litigation.

Plaintiffs argue that even if Nire was not a necessary
party, the court should have granted its notion under Hensgens v.
Deere & Co.!* This court in Hensgens held that “the district

court, when confronted with an anendnent to add a nondi verse

Plaintiffs argue that Nire's presence woul d be needed sonehow
if its share of the final costs exceeded the anobunt it received in
settlenment. However, evenif its share was | ess than the amount it
received in settlenent, Nire currently possesses the settlenent
money and would have to contribute it towards the reclamation.
Thus, the possibility of Nire not contributing exists regardl ess of
the settl enent anount.

For this proposition, plaintiffs cite Mller v. Seven Cs
Properties, LLC, 800 So.2d 406, 408-11 (La. App. 2001). Defendants
argue that MIller is distinguishable because in that case the
plaintiff brought a declaratory judgnent action against his co-
owner seeking contribution for repairs, and, after the co-owner
deni ed the necessity of the repairs, the court found a sufficiently
justiciable controversy to proceed. Here, the defendants argue,
Nire does not deny the necessity of the proposed repairs and has
not refused to contribute any repairs. W do not decide this
i ssue.

11833 F.2d 1179, 1182 (5th Gr. 1979).
9



noni ndi spensabl e party, should use its discretion in deciding
whether to allow that party to be added.”!? It articulated four
factors to consider when exercising this discretion: 1) the
extent to which the purpose of the anmendnent is to defeat federa
jurisdiction; 2) whether the plaintiff has been dilatory in
asking for an anendnent; 3) whether the plaintiff wll be
significantly injured if the anmendnent is not allowed; and 4) any
ot her factors bearing on the equities.?®

We cannot hold that the district court’s analysis of these
factors was an abuse of discretion. As the court held, the
mani f est purpose of plaintiffs’ actions was to defeat federal
jurisdiction, the federal forumcould provide conplete relief to
the parties, and, years after the petition was originally filed,
the equities favored federal resolution of the case.

In addition, the district court did not abuse its discretion

in denying the fourth notion to anmend. Under S&W Enterpri ses,

2] d.
B3] d.

The court did not analyze the Hensgens factors in ruling on
the second notion to anend, only the fourth notion to anend.
Nonet hel ess, the parties on appeal argue the Hensgens factors in
relation to the second notion to anend - at | east insofar as far as
t hey distinguish the two notions, which they often do not. I n
addition, the two notions are simlar in nature, and the Hensgens
factors are nore properly applied to the second noti on because the
fourth notion, as explained later, is analyzed under a stricter
standard since it was filed after a scheduling deadline. Thus, we
anal yze the Hensgens factors as applied to the second noti on.
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L.L.C. v. Southtrust Bank of Al abama, NA, Rule 16(b) governs the
anendnent of pleadings after a deadline in a scheduling order has
expired: “Only upon the novant’s denonstration of good cause to
nmodi fy the scheduling order will the nore |iberal standard of
Rul e 15(a) apply to the district court’s decision to grant or
deny | eave.”? Courts should consider four factors: 1) the
explanation for the failure to nove tinely for |eave to anend; 2)
the i nportance of the anendnent; 3) potential prejudice in
all owi ng the anendnent; and 4) the availability of a continuance
to cure such prejudice.?®

In denying the notion, the district court recited its ruling
on the second notion and stated that the S&W Enterpri ses factors
favored denial here: the “second attenpt to add Nire is based on
the sanme key fact, the settlenent agreenent, and the sane
fundanental principles of co-ownership....The plaintiffs have not
denonstrated why this | egal theory was not available [during the
second notion] or why it could not have been anticipated at that
tinme....An analysis of the [S&WEnterprises] factors reveals that
the plaintiffs have not denonstrated good cause for filing their
anended conplaint.”

Plaintiffs do not explain why this was an abuse of

discretion. Their only new argunent on appeal seens to be that

15315 F. 3d 533, 536 (5th Cr. 2003).
%] d.
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they did not foresee the defendants’ alleged “nmani pul ati on” of
evi dence using the settlenent agreenent. Plaintiffs do not
expl ain why they could not have foreseen this alleged
mani pul ati on!” and nade this argunent initially. Moreover,
plaintiffs do not address the district court’s finding of obvious
prejudi ce to defendants (a change of venue) and the inability of
a continuance to cure that prejudice.

For these reasons, the district court did not abuse its

discretion in denying plaintiffs’ tw attenpts to join N re.

|V

Plaintiffs next challenge the district court’s grant of
summary judgnent for defendants following its conclusion that al
of their clains were prescribed and that the doctrines of contra
non val entem and continuous tort did not apply.

Plaintiffs brought clains of tortious damage to | and and
breach of contract. |In Louisiana, the prescriptive period is one
year for damage to |land and ten years for breach of contract,

running fromthe date of breach.!® The | eaks here occurred

Y'n addition, we do not see how evidence was “mani pul ated” -
the defendants stated nerely that “[plaintiffs] have not provided
any indication that [Nire] consents to the plaintiffs’ proposes
(sic) excavation....” Concluding from this statenent that
def endants “bought” Nire’'s aid, resultinginplaintiffs’ abilityto
sue Nire, is speculation

8 A REv. STAT. ANN. art. 3492-93 (West 2005) (danmmge to | and);
id. art. 3499 (breach of contract).
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bet ween 1985 and 1987, and the suit was filed in 2001. Because
the acts conpl ained of occurred nore than ten years ago,
plaintiffs relied on the contra non val entem exception, which
states that the period for any claimruns fromwhen the plaintiff
knew or shoul d have known of the damage or breach.!® Plaintiffs
clainmed that they had no actual or constructive know edge of the
| eaks until October 24, 2000, less than a year before they filed
suit. The district court disagreed, finding that they knew or
shoul d have known of the |eaks by late 1988 or early 1989.20 |t
al so found that there was no continuous tort because there was no
evi dence of unlawful acts by defendants after 1987. W review de
novo. %

Regar di ng actual or constructive know edge, the record is
replete with references to pipeline | eaks on the Haw horne
property in various letters, affidavits, and depositions. These

references were nmade by multiple people who worked for Haw horne

gl dredge v. Martin Marietta Corp., 207 F.3d 737, 743 (5th
Cir. 2000).

2Pl aintiffs argue on appeal that the district court should
have considered affidavits by two witnesses “clarifying” their
earlier affidavits and denied a notion to strike those |ater
affidavits. Defendants disagree. The district court held that,
“[r]egardless of the admssibility of the second affidavits,”
summary judgnent shoul d be granted. Like the district court, we do
not deci de whether the affidavits should be considered because we
affirm that court’s judgnent that even if they are considered,
summary judgnent for the defendants is proper.

2luckett v. Delta Airlines, Inc., 171 F.3d 295, 295 (5th Cr
1999) .
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Land and Hawt horne Trust or who were famliar wth the Hawt horne
property. On appeal, plaintiffs make two argunents: that these
references were to unrelated brine spills resulting fromthe
installation of two valve sites and repl acenent of the pipeline
in 1988, and that the district court erroneously |unped Hawt horne
Land and Hawt horne Trust together, inputing each’s know edge to

t he ot her.

There is no genuine issue of material fact that, at a
m nimum plaintiffs should have known of the | eaks at issue.

Even if plaintiffs are correct that nost of the references to
“l eaks” pertained to |l eaks resulting frominstallation of the
val ves and repl acenent of the pipeline, plaintiffs still should
have known why the pipeline was replaced - because it had the
| eaks at issue.

Tayl or Caffery, a | awer enployed by Nire,?2 wote in a
letter that he had “positive testinony of one eyew tness who says
that a great deal of brine had been spilled when [ Texas Bri ne]

[ was] changi ng the pipe that becane full of holes because of
brine erosion (enphasis added).” |In that sane letter, Caffery
stated that he told Peggy Scott, a representative of Hawt horne

Trust, about the alleged | eak during the pipeline replacenent.

2Caffery previously had worked for Hawthorne Land and
Hawt horne Trust, and it is highly likely that he was in contact
with both during this period. But, for purposes of appeal, we
construe the facts favorably to plaintiffs and consider himto have
been enpl oyed only by Nire.
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And in another letter, that Scott received, Caffery wote:

[ T] he changi ng of the pipes was necessitated because

P[ine Q?d corroded the pipe and was | eaki ng out of
Scott, and thus Hawt horne Trust, were or should have been aware
that the pipeline was being replaced, and that it was being
repl aced because it had eroded and was | eaki ng. #

Furt hernore, Hawt horne Land shoul d have known why the
pi peline on its land was replaced. Plaintiffs argue that
Hawt horne Trust’s know edge cannot be inputed to Hawt horne Land.
No such inputation is necessary. Plaintiffs concede that
Cifford LeBl anc, property manager for Hawthorne Trust, knew that

t he pi peline was replaced and told Haw horne Land about its

replacenent. Although plaintiffs argue that LeBl anc and

ZCaffery al so prepared an affidavit, signed by a forner Texas
Bri ne enpl oyee in 1989, stating the foll ow ng:

[T]here are lots of |eaks in the pipeline going through
t he Hawt horne property in St. Janes Parish. | think we
found around twenty holes in the pipe. W would find a
| eak by seeing dead trees around it and knew what had
happened. The brine had escaped into the area and kill ed
the trees and we woul d go and repair that section of the
pi pe. The | eaks nmust have occurred over a period of four
or five years . . . . The acreage where the biggest spill
occurred is where the pipeline was repl aced.

2\W¢ recogni ze that Scott seens to state in her second
affidavit that the only | eaks she was aware of were those rel ating
to the pipeline replacenent. In light of the information she
received fromCaffery that the pipeline was bei ng repl aced because
it was being eroded, at the very | east she shoul d have known of the
| eaks at issue here. Her second affidavit is insufficient to cast
doubt on that concl usion.
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Hawt hor ne Land never knew about the | eaks at issue,? at the very
| east they should have known that the pipeline was replaced for a
reason - brine | eaks caused by erosion.

Thus, we agree with the district court’s conclusion that
plaintiffs knew or should have known of the |eaks at issue by
|ate 1988 or early 1989. W also reject plaintiffs’ argunent
that the prescriptive period should be tolled because defendants
intentionally hid knowl edge of the |eaks at issue;? there is
i nsufficient evidence to support this claim

Finally, we agree with the district court that the
continuous tort doctrine does not apply. For that doctrine to
apply, the conduct, and not just the damage, nust be

continuous.?” Their argunent that the brine itself has

2plaintiffs contend that Texas Brine told LeBlanc it needed
to perform routine “maintenance” on the pipeline, which is why
LeBl anc stated in a letter to Haw horne Land that the pipeline was
“faulty” while informng it of the arrangenents for that
mai nt enance. They argue that instead of perform ng maintenance on
t he pi peline, Texas Brine replaced it, which LeBlanc and plaintiffs
di scovered shortly thereafter. Thus, they argue, LeBlanc’'s
reference to the pipeline being “faulty” did not refer to the | eaks
at issue. Defendants assert that LeBl anc stated that he | earned of
a nunber of leaks on the property from Lawence Odoyne, a
nei ghbor, that he personally observed those |eaks, and that he
di scussed themw th Scott, Caffery, and Hawmt horne Land. Plaintiffs
counter by pointing to LeBlanc’s second affidavit, in which he
stated that those | eaks were not the | eaks at issue here.

26Corsey v. Louisiana, 375 So. 2d 1319, 1319-21 (La. 1979)
(describing the doctrine that the prescriptive period does not run
where the defendants intentionally hide knowl edge from the
plaintiffs or otherwi se inpede their ability to file suit).

2’Boudr eaux v. Jefferson Island Storage & Hub, 255 F.3d 271,
273-74 (5th Gir. 2001).
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continually trespassed on the land is foreclosed by this court’s
opinion in the perfectly anal ogous case of Boudreaux v. Jefferson
| sl and Storage & Hub. 28
\%
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

281 d. (holding that the continued presence of saltwater under
a | andowner’s property was not a continuing tort for prescriptive
pur poses) .

17



