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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

ALFONSO BENI TEZ- RODRI GUEZ, al so known as Al fonso Rodri guez-

Beni tez, also known as Val entin Benitez-Rodriguez, also known as
Onesinb Benitz, also known as Sanuel Benitez Nobl ez, al so known
as Valentine Benitez, al so known as Onesi no Ponce,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 1:04-CR-249-ALL

Bef ore REAVLEY, GARZA, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Appeal ing the Judgnent in a Crimnal Case, Alfonso Benitez-

Rodri guez rai ses argunents that are foreclosed by United States

V. Scroggins, 411 F. 3d 572, 576-77 (5th Cr. 2005), which held

that the Due Process O ause does not bar the application of

Justice Breyer’s renmedy opinion in United States v. Booker, 125

S. . 738 (2005), when resentencing defendants in |ight of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Booker, and by Al nendarez-Torres v. United States, 523 U S. 224,
235 (1998), which held that a prior conviction is a sentencing
factor under 8 U.S.C. 8§ 1326(b)(2) and not a separate crimna
of fense. The Governnent’s notion for sunmary affirmance is

CGRANTED, and the judgnent of the district court is AFFI RVED



