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UNI TED STATES OF AMERI CA,
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vVer sus
Rl CARDO GARCI A ALMANZAN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:04-CR-742-ALL

Before DAVIS, SMTH, and DENNIS, C rcuit Judges.
PER CURI AM *

Ri cardo Garcia Al manzan appeals his guilty-plea conviction
of being an alien unlawfully found in the United States after
deportation, having previously been convicted of an aggravated
felony, in violation of 8 U S.C. 88 1326(a) and 1326(Db).

Al manzan argues that the felony and aggravated fel ony
provisions of 8 U S.C 8§ 1326(b)(1) and (2) are unconstitutional.
He concedes that this issue is forecl osed but seeks to preserve

review by the Suprene Court.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Al nendarez-Torres v. United States, 523 U S. 224, 235

(1998), held that a prior conviction is a sentencing factor under
8 U S.C. 8 1326(b)(2) and not a separate crimnal offense.

Apprendi v. New Jersey, 530 U S. 466, 489-90 (2000), did not

overrul e Al nendar ez-Torres. See United States v. R vera, 265

F.3d 310, 312 (5th Gr. 2001). This argunent is forecl osed.
Ri vera, 265 F.3d at 312.

The judgnent of the district court is AFFI RVED



