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Before DAVIS, SMTH, and DENNIS, C rcuit Judges.
PER CURI AM *

Fl oyd Oscar appeals the 27-nonth sentence inposed foll ow ng
entry of his guilty plea to a charge of knowingly entering into
a marriage for the purpose of evading a provision of the
immgration laws. GOscar argues, for the first tine on appeal,

that the district court erred under United States v. Booker,

125 S. . 738 (2005), in sentencing himpursuant to a mandatory

application of the Sentencing Cuidelines.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Gscar contends the issue should be reviewed de novo because
Booker had not been decided at the tinme of his sentencing and
an objection would have been futile. However, as Gscar
acknow edges, this court reviews the issue for plain error.

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th

Cr.), cert. denied, 126 S. C. 267 (2005).

In order to establish plain error, Oscar nust establish that
(1) there is an error; (2) that is clear or obvious; and (3) that

affects his substantial rights. United States v. Q ano, 507 U. S.

725, 732-34 (1993). |If these criteria are net, this court has
the authority to correct the error, but is not required to do so.
Id. at 736.

Gscar contends that the district court’s error was
“structural” and that prejudice should therefore be presuned.

This argunent, however, is foreclosed by United States v.

Mal veaux, 411 F.3d 558, 560 n.9 (5th Gr.), cert. denied, 126

S. C. 194 (2005).
Oscar nust denonstrate that the error affected his

substantial rights, Val enzuel a- Quevedo, 407 F.3d at 733-34, and

he concedes that he cannot make such a show ng based on the
record. Because Oscar has failed to establish plain error, we
affirm hi s sentence.

AFFI RVED.



