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W EUGENE DAVIS, Circuit Judge:

Petitioner, Jesus Ledesnma Aguilar (Aguilar), was convicted of
capital nmurder and sentenced to death in Texas state court for the
murders of Annette and Leonardo Chavez, Sr. In this appeal,
Agui l ar challenges the district court’s dism ssal of his habeas
petition. Aguilar seeks COA on six clains on which relief was

denied by the district court. He also seeks reversal on the nerits



of the single claimon which the district court granted COA. For
t he reasons di scussed bel ow, we deny habeas relief on that claim
We al so deny COA on the renmaining clains.

| .

Petitioner was convicted in Texas state court of capital
murder for intentionally and knowi ngly causing the death of
Leonardo Chavez, Ill and his wfe, Annette Chavez, during the sane
crimnal transaction. The essential facts are summari zed bel ow

Agui lar and Ri ck Esparza, who were longtine friends, worked
together in the sale of marijuana. Rick initially worked for
Agui | ar begi nning in Novenber 1994 in transporting marijuana from
their homes in Texas to Mssissippi in R ck's vehicle. Shortly
thereafter, another supplier asked Rick to transport narijuana to
M ssi ssippi, and he began dealing w thout Aguilar. Apparently,
Aguilar felt R ck was stealing his business, and this caused
friction between the two nen.

Agui | ar began stopping by Rick’s trailer and accusi ng Ri ck of
runni ng drugs without him Rick testified that Aguilar threatened
Rick’s life on a nunber of occasions. Rick stated that he was
afraid of Aguilar because he had seen “the way [Aguilar] hurts
peopl e.”

In spite of Aguilar’s threats, Rick maintained his own drug
courier business. R ck often asked his sister, Annette Chavez, and
her famly to stay at his hone during out-of-town trips. On June
8, 1995, Rick and his wife took a |oad of drugs to M ssissippi
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Annette, her husband Leo, and their two children, Leo Jr. (nine
years old) and Lincoln (about two years old), stayed at R ck’s
hone.

Agui l ar spent much of the afternoon and evening of June 9
drinking with friends. At approximately 9:00 p.m, he was at a
friends house wth, anong others, David and Chris Qiroz
(Aguilar’s nephew). Their host eventually went to bed. As David
Quiroz was | eaving, he saw Aguilar and Chris Quiroz walk toward a
red Buick owned by Chris’ nother.

At approximately 5:00 a.m, Leo, Jr. was awakened fromhis bed
in RRck’s trailer by the sound of a gunshot. Leo, Jr. got out of
bed and entered the kitchen. Because there was no wall between the
roonms, Leo, Jr. could see into the Iliving room which was
illumnated by a small lanp. Leo, Jr. saw his parents on the fl oor
wth two nmen standing over them Leo, Jr. testified that the

“American” man told his father to “[g]et your fat ass up,” and then
saw the man shoot his father. The “Mexican” man then took the gun
and shot his nother.! Leo, Jr. ran to the neighbors for help. A
pat hol ogi st testified it was obvious frommarkings on Leo Sr.’s and
Annette’s bodies that they were severely beaten before they were
shot .

That afternoon, Daniel Pena was driving around with Aguilar

and Chris Quiroz when Aguil ar asked Daniel to go to Rafael Flores,

A pathol ogi st testified as an expert witness for the state and
stated that the couple had been shot “execution style.” 20 TR 738.
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Jr.’ s residence. Aguilar offered to sell a .22 caliber revolver to
Raf ael . Rafael bought the revol ver and gave it to his brother, who
inturn gave it to their father. The police later received a tip
that they could recover the nurder weapon from the Flores’
resi dence, which they did. After recovering the weapon, the police
| ab conpared bullets from. 22 caliber revolver with the .22 cali ber
bul l ets recovered fromthe Chavezes’ bodies. The ballistics expert
could not rule this revolver in or out as the nurder weapon.

Approxi mately two weeks after the nurders, Leo, Jr.’s
grandnot her was readi ng the newspaper when Leo, Jr. saw a picture
and told her that two of the nen in the picture were the nen who
“hurt” his parents. His grandfather took Leo, Jr. to the police
station where Leo, Jr. identified Chris Quiroz as the “Anerican”
who shot his father, and Aguilar as the *“Mexican” who shot his
nmot her. Leo was unable to identify Aguilar in a police |ineup, but
an investigator for the Caneron County Sheriff’'s office testified
that Leo, Jr. becane visibly upset when Aguilar entered the |ineup
room

Follow ng the guilty verdict and affirmative findings on the
Texas special issue, the trial court sentenced Aguilar to death in
accordance with Texas | aw. The Texas Court of Crimnal Appeals
affirmed Aguilar’s conviction and sentence and the United States

Suprene Court denied certiorari. See Aguilar v. State, No. 72,470

(Tex. Crim App. 1997), cert. denied, 523 U S 1139 (1998).



Aguilar then filed a state application for post conviction relief

whi ch the Texas Court of Crim nal Appeal s denied. Ex Parte Aguil ar,

No. 36,142-01 (Tex. Crim App. June 10, 1998). Aguilar later filed
his federal habeas corpus petition. At an evidentiary hearing
before a magi strate judge, Aguilar asked the court to dismss his
petition without prejudice so that he could return to state court
and rai se unexhausted clains. The request was granted. Aguilar’s
successi ve state habeas petition was dism ssed by the Texas Court
of Crimnal Appeals as an abuse of the wit in Novenber 2001. Five
days later, he filed another federal habeas corpus petition. The
state noved for sunmary judgnent on the wit and the notion was
referred to a magi strate judge for Report and Recommendati on. The
magi strate judge recommended that all of Petitioner’s clains be
deni ed, except one. The magi strate judge reconmended that Aguil ar
be granted relief on his claimthat he was deprived of due process
by the trial court’s failure to charge the jury on a |esser
i ncl uded of fense of non-capital nmurder. The district court judge
accepted all the magi strate judge’s recommendati ons, except on the
| esser included offense claim The district court concluded that
Petitioner was not entitled to relief on this claimand di sm ssed
his petition. The district court later granted COA on Aguilar’s
| esser included offense claim
1.
A
Agui lar filed his federal habeas petition after the enactnent
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of the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), and therefore, the provisions of that act govern our scope
of review. AEDPA prohibits a federal court from granting an
application for habeas corpus with respect to any claimthat was
adj udicated on the nerits in state court proceedi ngs unless that
adjudication “resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States,” or “was based on an unreasonable determ nation of the
facts in light of the evidence presented in the State court
proceeding.” 28 U S.C. 2254(d) (1996). Further, the state court’s
factual determnations are presuned correct and can only be
rebutted by cl ear and convi nci ng evidence. 28 U S.C. 8§ 2254(e)(1).
B

We consider first Aguilar’s argunent that the trial court
vi ol ated his Fourteenth Arendnent right to due process of | aw when
it refused his request for a |l esser included offense charge to the
jury. The district court granted COA on this claim

In Beck v. Al abama, 447 U.S. 625, 637, 100 S.Ct. 2382, 2389

(1980), the Suprenme Court held that a |esser included offense
charge is constitutionally required in capital cases “when the
evi dence unquesti onably establishes that the defendant is guilty of
a serious, violent offense--but |eaves sone doubt with respect to
an el enent that would justify conviction of a capital offense...”
A defendant is entitled to the instruction if the jury could
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rationally acquit the defendant on the capital crinme and convict on

the non-capital crinme. Cordova v. Lynaugh, 838 F.2d 764, 767 (5th

Cr. 1998), cert. denied, 486 U S 1061, 108 S.C. 2832, 100 L. Ed.

2d 932 (1988). 2

Agui lar argues that this standard is satisfied because the
evi dence supported a finding that he did not act in concert wth
Qiroz in the nurders of both Annette and Leo Chavez, Sr. Aguil ar
contends that a reasonable jury could have found that he only
murdered one of the victins, Annette; that Quiroz acted on his own
volition when he shot Leo, Sr., and that Aguilar sinply followed
suit. Based on this view of the evidence, Aguilar argues that a
rational jury could have acquitted him of the capital crine and
convicted hi mof the non-capital crine, and therefore Beck required

the court to give the lesser included offense instruction.

The state charged Aguilar wth the capital offense of
commtting two nurders during the sanme transaction. (“A Person
commts an offense if the person commts nurder as defined under
Section 19.02(b)(1) and...the person nurders nore than one person:

during the sane crimnal transaction....’ Tex. Pen. Code Ann. 8§

2 Texas lawis consistent with the federal constitutional rule.
In Texas, the courts apply a two prong test to decide whether a
defendant is entitled to a |esser included offense charge. See
Rousseau v. State, 855 S.W2d 666, 672-73 (Tex. Crim App. 1993).
The first requirenment is that “the | esser included of fense nust be
included within the proof necessary to establish the offense

charged.” 1d. at 672. The second prong requires that “sone
evi dence nust exist in the record that if the defendant is guilty,
he is guilty only of the | esser offense. 1d.
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19.03(a)(7)(A)). The state is not required to prove that the sane

person committed both nurders. According to the Texas |aw of
parties, “[a] person is crimnally responsible for an offense
commtted by the conduct of another if:...acting with intent to

pronote or assist the commssion of the offense, he solicits,
encourages, directs, aids, or attenpts to aid the other person to

conmt the offense....” Tex. Pen. Code Ann. § 7.02(a)(2).

The evidence was clearly sufficient to establish that Aguilar

participated in the nurder of Leo, Sr. The question is whether the
evidence woul d permt a reasonable jury to make a contrary finding:
that Quiroz acted alone in Leo’'s nurder w thout encouragenent or
ot her participation by Aguilar. After review ng the record, we are
satisfied it would not permt a rational jury to find that if
Aguilar is guilty, heis only guilty of nurdering Annette. As the
district court pointed out, Aguilar—and not Quiroz-—had the notive
to kill Esparza or his famly nenbers. The evidence established
that Aguilar had been to the trailer hone on several earlier
occasi ons, threatening Esparza, and had previously discussed with
Annette Chavez the whereabouts of Esparza. Agui l ar entered the
Esparzas’ trailer with his eighteen-year-old nephew (Quiroz), who
had no connection to the Chavezes or Esparza or with Aguilar’s
marijuana trafficking. The two entered the trailer with a firearm
and proceeded to severely beat the Chavezes. Then, the couple was

shot “execution style” within mnutes of each other. There is no



evidence in the record supporting Aguilar’s contention that he did
not have intent to kill both Leo and Annette when he and Quiroz
entered the residence.® A reasonable jury, who would find that
Agui | ar was t he second shooter in this double nurder, could not find
that he did not encourage or otherw se participate in the shooting
of Leo, Sr. W therefore conclude that the district court did not

err in rejecting Aguilar’s Beck claim

L1l

A
Next, we address Petitioner’s clains for COA Under AEDPA,
Agui | ar must obtain a COA before he can appeal the district court’s
denial of his habeas petition. 28 U S. C. 2253(c)(1). This court
will grant a COA if Aguilar makes a substantial show ng of the
denial of a constitutional right, which includes show ng that
“reasonabl e jurists could debate whether (or for that matter, agree
that) the petition should have been resolved in a different manner
or that the i ssues presented were ‘adequate to deserve encour agenent

to proceed further.”” Mller El v. Cockrell, 537 U. S. 322, 336, 123

S.Ct. 1029, 1039 (2003) (citing Slack v. McDaniel, 529 U S. at 484

(2000)). To satisfy this standard, Aguilar nust denonstrate that

3 n Hopper v. Evans, 456 U. S. 605, 102 S. Ct. 2049, 72 L. Ed. 2d 367
(1982), the Suprene Court mnade clear that the jury nust be
permtted to consider a verdict of guilt of a noncapital offense
“in every case” in which “the evidence woul d have supported such a
verdict.” 1d. at 610 (citing Beck v. Al abama, 447 U.S. at 627, 100
S.Ct. at 2384.




reasonable jurists could find the district court’s resolution of his
constitutional clains debatable. 1d. at 336. Furt her, when the
denial of relief is based on procedural grounds, then Petitioner
must show that “jurists of reason would find it debatabl e whet her
the district court was correct in its procedural ruling.” Sl ack,
592 U.S. at 484. It is clear that petitioner need not showthat the
appeal will succeed in order to obtain a COA Id. at 337. W
consi der each of Petitioner’s clains bel ow
B. Ineffective Assistance of Counsel

First, Petitioner contends that his Sixth and Fourteenth
Amendnent rights to effective assistance of counsel were viol ated
because direct appeal counsel failed to properly brief his
sufficiency of the evidence argunent on direct appeal in state
court. In Aguilar’s initial state habeas application, he did not
assert this specific claimof counsel error as a ground for relief.
In his successive habeas application, Aguilar did assert this error
as a ground for relief. The Texas Court of Crimnal Appeals
di sm ssed the claimas procedurally defaulted under Texas Cri m nal
Procedure Article 11.071(5)(a) as an abuse of the wit. The
district court found the claim unexhausted and procedurally
defaul ted. Because Aguilar did raise the claimin his second state
habeas application, we disagree with the district court that the
cl ai mwas not exhausted. W agree with the district court, however,
that the claimwas procedurally barred fromfederal habeas review

As the Suprene Court stated in Coleman v. Thonpson, 501 U. S
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722, 750, 111 S. . 2546, 2551 (1991), “[i]n all cases in which a
state prisoner has defaulted his federal clains in state court
pursuant to an independent and adequate state procedural rule

federal habeas review of the clains is barred unless the prisoner
can denonstrate cause for the default and actual prejudice as a
result of the alleged violation of federal |aw, or denonstrate that
failure to consider the claims wll result in a fundanental
m scarriage of justice.” This court has consistently held that
Texas’ abuse-of -wit rule is ordinarily an “adequate and
i ndependent” procedural ground on which to base a procedural default

ruling. Henderson v. Crockwell, 333 F. 3d 592, 605 (5th G r. 2003);

Horsley v. Johnson, 197 F.3d 134, 137 (5th Cr. 1999); Mitchett v.

Dretke, 380 F.3d 844, 848 (5th Cr. 2004).

The state court dismssed Aguilar’s claim based on an
i ndependent and adequate state renedy: the successive wit was
di sm ssed as an abuse of wit under Texas Code of Crim nal Procedure
article 11.071 8 5(a). In his request for relief, Aguilar makes no
attenpt to argue actual prejudice or a fundanental m scarriage of
justice as required by Colenan. W therefore find that reasonable
jurists would not debate whether the district court was correct in
its ruling and we deny COA on this claim

C. Meani ngful Appell ate Review

Next, Aguilar argues that the Texas Court of Crim nal Appeals
was biased on direct appeal and it relied on facts not in the
record. The district court found the claimprocedurally defaulted
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because it was raised for the first tine in Aguilar’s second state
habeas petition and di sm ssed as an abuse of wit pursuant to Texas
Code of Crimnal Procedure article 11.071 8 5(a). As di scussed
above, the Suprene Court recogni zed that a procedural bar exists to
federal habeas review if the state court dism sses the application
based on i ndependent and adequate state grounds. Because the Texas
Court of Crimnal Appeals found that Aguilar’s second state habeas
petition was an abuse of the wit under Texas Code of Crim nal
Procedure article 11.071 8 5(a), and because Aguilar has not
attenpted to show actual prejudice or a mscarriage of justice, no
reasonable jurists could find the district court’s procedural ruling
i ncorrect.
D. Failure to Appoint Ballistics Expert

Agui l ar al so argues that the trial court’s failure to appoint
a ballistics expert to testify on behalf of Petitioner violated his
right to due process. The state called Ronald Ri chardson, a
firearns expert. He testified that both victins were killed by .22
cali ber slugs. The bullets renoved fromthe victins’ bodies were
badl y damaged, and the expert was unable to determ ne whet her they
were fired fromthe .22 caliber pistol the state contended was the
mur der weapon. Before trial, Aguilar filed a witten notion asking
the court to provide a ballistics expert “to testify as to the
potential weapon used in the alleged nurders and evidence of
ballistics in general.” He argued generally that the “expert
W tness [was] inportant in this case and proceeding to trial w thout
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the witness would be prejudicial to the Defendant and woul d not
afford hima fair trial....” The trial court denied his notion

In an oral pre-trial notion Aguilar again asked the court to provide
a ballistics expert wthout giving specific reasons as to how it
woul d aid in his defense.*

The state habeas court rejected Aguilar’s claimbecause of his
failure to provide an affidavit fromtrial counsel explaining what
expert witness he anticipated calling, and how his defense was
actually prejudiced through his inability to present that expert.

Habeas relief may be granted for failure to appoint a
ballistics expert where the evidence is both 1) critical to the

conviction, and 2) subject to varying expert opinion. See Scott v.

Loui si ana, 934 F.2d 631, 633 (5th Gr. 1991); Yohey v. Collins, 985

F.2d 222, 227 (5th Cr. 1993). The defendant nust al so “denonstrate
sonething nore than a nere possibility of assistance from a

request ed expert.” Yohey at 227 (citing More v. Kenp, 809 F. 2d 702,

712 (11th CGr.), cert. denied, 481 U 1054, 107 S. C. 2192, 95

L. Ed.2d 847 (1987)). The magistrate judge and district judge

4 The defense asked the trial judge for pernmission to hire its

own ballistics expert, stating: “The ballistics expert that
appeared here for the Departnent of Public Safety |ast tinme, Your
Honor, | think w thout, you know, really going into nuch of his
testinony, | think was very inconclusive to sone of his
determ nations, inconclusive as to what type - you know, the
caliber, things of that nature, Judge. | would Iike to have an

opportunity and I would like to have a ballistics expert cone in
here to be able to differentiate between .22 and .25 cali bers,
sl ugs, | ocation of powder burns, types of powders that are used for
bal l'istic purposes, projectile, things of that nature....”
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rejected Aguilar’s clai mbecause he failed to satisfy either prong
of the test set forth in Scott and Yohey. The record evidence
supports the conclusion that the state’s inconclusive ballistics
evi dence—that the bullets could have been but were not necessarily
fired from the purported nurder weapon—was not critical to the
conviction. Also, Aguilar failed to provide any evidence that his
desired expert could have excluded the gun as the nurder weapon.

In his COA application for the first tinme, Aguilar now clains
that tests could have been perforned to show that the gun had not
been fired in years or that the gun did not have the victins’ bl ood
on it, in order to prove it was not the gun used in the nurders.
However, the record reveal s that Aguil ar never asked the trial court
for appointnent of a ballistics expert or other expert to showthere
was no blood splatter on the weapon or that it not been fired
recently. He also produced no evidence of the |ikelihood that such
evi dence coul d be recovered fromthe weapon.

The record fully supports the state habeas court finding that
Agui lar failed to show that evidence froma ballistics expert would
have been beneficial to his case or that the evidence i s subject to
varyi ng expert opinion. For the first time Aguilar, in support of
hi s application, provided this court with several articles and books
di scussing the uncertainty of forensic science and howtest results
may be inaccurate. These treatises, however, are not helpful in
show ng how a ballistics expert would have assisted Aguilar in
provi ng his innocence.
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Because Aguilar has failed to show that a ballistics expert
woul d have assisted him in proving his innocence or that the
evidence in this case woul d be subject to varying opinion, we find
that reasonable jurists would not find the district court’s
assessnent of defendant’s constitutional clains debatable or wong
and t herefore deny COA

F. Sufficiency of Evidence

Agui l ar also seeks a COA on grounds that the evidence was
insufficient to support the jury's finding that he was a party to
the nurder of Leo Chavez, Sr. and the finding that he was
responsible for the nurder of Annette Chavez.

In determning a sufficiency of the evidence claim a court
shoul d consider whether “after viewing the evidence in the |ight
nost favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crine beyond a reasonabl e

doubt.” Jackson v. Virginia, 443 U S. 307, 319 (1979). On direct

appeal, the Court of Crim nal Appeals found that the evidence was
sufficient to support the jury's finding that Aguilar was a party
to the nurders. The court considered the eye-w tness testinony of
Leo Chavez, Jr. and his identification of Aguilar as the person
directly responsible for the death of his nother. The court also
observed that Aguilar, and not Qiroz, was the person with the
motive to kill the people in the trailer hone. The court also

di scussed the fact that Aguilar sold the .22 caliber revolver that
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was | ater discovered by the police and offered by the state as a
possi bl e nurder weapon. Based on the foregoing evidence, the Court
of Crimnal Appeals found that a rational jury could find beyond a
reasonabl e doubt that appellant was crimnally responsible for the
deaths of both victins and that the victins were killed during the
same crimnal transaction.

The district court adopted the magi strate judge’s opi nion that
“[u] nder the very deferential Jackson standard, this was sufficient
to support the jury’s finding that Aguilar was a party to the second
murder.” Based on the evidence presented at trial, we concl ude that
the district court’s conclusion based on the deferential Jackson
standard was not debatable or wong and we therefore deny COA

G Appearance Before Jury in Shackl es

In his final claim Aguilar argues that his right to due
process was violated because he appeared before the jury in
shackl es. The state habeas court rejected the claimon the ground
that Aguil ar should have raised the claimon direct appeal and on
the additional ground that he did not refer to any specific
objections in the trial record. On federal habeas review, the
district court also refused to grant relief because Aguilar did not
reference any specific or tinely objection and only provided a
statenent in an affidavit by his trial counsel that he “requested”
that Aguilar not be shackled in the presence of the jury. 1In his
COA request to this court, Aguilar once again gives us no record
reference where he objected to the fact that he was shackled in the
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presence of the jury and in our reviewof the trial record, we found
no such objection.

In Ex parte Gardner, 959 S.W2d 189, 199 (Tex. Crim App.

1996), the court found that clains which should have been rai sed on
direct appeal are procedurally defaulted. Furthernore, in Busby v.
Dretke, 359 F.3d 708, 719 (5th Cr.), this court established that
“the Gardner rule set forth an adequate state ground capable of
barring federal habeas review” In the instant case, Aguilar’s
claimthat he was shackled in front of the jury should have been
rai sed on direct appeal.

We concl ude that reasonable jurists could not debate whether
the state court erred in its procedural ruling regarding Aguilar’s
failure to raise his shackling claimon direct appeal. W therefore
deny COA on this claim

Concl usi on

For the reasons stated above, we AFFIRM the district court’s
j udgnent denyi ng habeas relief on his claimthat he was entitled to
the |l esser included offense jury charge. W also DENY COA on the

remai ni ng cl ai ns.
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