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PER CURI AM *

Sherrie MIller Daly appeals from her sentence following a
guilty-plea conviction for conspiracy to structure transactions to
evade reporting requirenents. She argues that the district court
erred by denying her notion for a downward departure based upon
surrogat e assi stance. Because the district court did not deny that
noti on based upon a m staken belief that it |acked the authority to
depart, this court lacks jurisdiction to review that denial. See

United States v. DiMarco, 46 F.3d 476, 477-78 (5th Cr. 1995).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Moreover, even if United States v. Booker, 125 S. . 738 (2005),

is construed to allow this court’s review of the district court’s
denial of Daly’s notion for a dowmward departure, she has not shown
that the district court’s factual finding supporting that deni al

was clearly erroneous. See United States v. Villanueva, 408 F. 3d

193, 203 & n.9 (5th Gr. 2005), petition for cert. filed (July 26,

2005) (No. 05-5580).

Daly al so contends that the district court inproperly applied
an upward departure fromthe sentenci ng gui del i nes when det erm ni ng
her sentence and subsequently altered the basis for that sentence
when setting forth the witten judgnent. These argunents | ack
factual nerit.

Accordingly, the district court’s judgnent is AFFI RVED



