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Before JOLLY, DAVIS and OAEN, Circuit Judges.
PER CURI AM *

Gregory A Nichel son has appealed the district court’s order
and judgnent dism ssing his pro se anended conpl ai nt, agai nst
United Dom nion Realty Trust (“UDRT”) and six individuals, for
failure to state a clai mupon which relief may be granted. This
court reviews de novo a district court’s dism ssal under FED.

R Qv. P. 12(b)(6) for failure to state a claim Brown v.

Nat i onsBank Corp., 188 F.3d 579, 585 (5th Cr. 1999).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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A conpl aint may not be dism ssed under Rule 12(b)(6) unless it
appears certain that the plaintiff cannot prove any set of facts
in support of his claimthat would entitle himto relief. 1d.

“[ Rl egardl ess of whether the plaintiff is proceeding pro se or is
represented by counsel, conclusory allegations or |egal
concl usi ons masquer adi ng as factual conclusions wll not suffice

to prevent a notion to dismss.” Taylor v. Books A MIIlion

Inc., 296 F.3d 376, 378 (5th G r. 2002) (quotation marks
omtted).

“[I']ln deciding a notion to dismss for failure to state a
claim courts nust |imt their inquiry to the facts stated in the

conpl aint and the docunents either attached to or incorporated in

the conplaint.” Lovelace v. Software Spectrumlinc., 78 F.3d
1015, 1017 (5th Gr. 1996). N chelson’s original appellate brief
and reply brief are replete with factual assertions and | egal
clains that were not nmade in the anended conplaint. W have not
consi dered those new factual assertions and legal clains in
reviewi ng whether the district court’s erred in dismssing the
anended conpl ai nt.

In his anended conplaint, N chelson asserted that UDRT s
“Directors and Human Resources Managers” had conspired
fraudulently to termnate his enploynment with UDRT, while he was
on | eave because of the termnal illness of his grandnother, in
violation of the Famly and Medi cal Leave Act (“FM.A").

Ni chel son conpl ai ned that he had been bl ackli sted because of
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untrue negative information in his personnel file, i.e., that he
was ineligible to be rehired. Ni chel son conpl ai ned he had been
unabl e to secure enploynent in the property managenent field
because two individual defendants had conveyed that false
information to ot her woul d-be enpl oyers. N chel son conpl ai ned

t hat he had earned comm ssions that were not paid at the tine of
his term nation.

These concl usional allegations do not state a cl ai mupon
which relief can be granted and there is no reason to believe on
the basis of the anended conpl ai nt al one that N chel son coul d
cure the deficiencies in his conplaint through further anmendnent.
See Taylor, 296 F.3d at 378. To establish a prinma facie case of
retaliation under the FMLA, a plaintiff nust establish (1) that
he engaged in protected activity, (2) that he suffered an adverse
enpl oynent decision, and (3) that a causal connection existed
between the protected activity and the adverse enpl oynent

deci si on. Chaffin v. John H Carter Co., Inc., 179 F.3d 316, 319

(5th Gr. 1999). The third elenent may be satisfied by show ng
either that “the plaintiff was treated | ess favorably than an
enpl oyee who had not requested | eave under the FMLA, 7 or that
“the adverse decision was made because of the plaintiff’s request

for leave.” Bocalbos v. National Western Life Ins. Co., 162 F.3d

379, 383 (5th Cr. 1998). N chelson did not allege adequately in
hi s amended conpl aint that there was a causal connection between

his FMLA protected | eave and the adverse enpl oynent deci sion.
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See Chaffin, 179 F.3d at 319. There was al so no factual

explication of the state-law |liable and conversion clains. The
district court did not err in granting the notion to di sm ss.
We contrue N chelson’s “Notice of Enmergency Reversal of

Order,” filed after entry of the order of dism ssal but before
entry of the judgnent, as a notion for relief fromthe order of
di sm ssal under FED. R Cv. P. 60(b)(6). Under Rule 60(b)(6),
the district court may relieve a party froman order “upon such
ternms as are just” and for any “reason justifying relief.” FED.
R QGv. P. 60(b)(6). “A court may grant relief under [Rule]
60(b) (6) only under extraordinary circunstances.” Heirs of

Guerra v. United States, 207 F.3d 763, 767 (5th G r. 2000). The

district court’s order denying the Rule 60(b)(6) notion is

revi ewed for an abuse of discretion. Maddox v. Runyon, 139 F. 3d

1017, 1020 (5th Gr. 1998).

Ni chel son contended in his Rule 60(b)(6) notion that there
wer e out standi ng di scovery requests and his responses to those
requests would clarify the nature of those clainms. Nichelson
attached to his “Notice,” copies of correspondence apparently
related to a conplaint filed with the Equal Enpl oynent
Qpportunity Conmm ssion. In the attached docunents, N chel son
conpl ai ned that he was term nated wongfully for job abandonnent.
He stated that, while on approved famly | eave, he had attenpted
unsuccessfully to comrunicate with his enployer. N chel son

conpl ai ned that he was the victimof unlawful gender and raci al
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di scrim nation because a fenal e enpl oyee had been treated
differently and because the adverse job action occurred after
UDRT | earned that he was in a bi-racial marriage. Nichelson
conpl ai ned al so that he had earned conm ssions and vacati on pay
that were withheld from himinproperly.

Al t hough these concl usional assertions el aborate to sone
degree on the nature of N chelson’s clains, they do not
denonstrate that extraordinary relief was warranted in that
Ni chel son woul d be able to assert a prina facie case of
retaliation under the FMLA if given another opportunity to amend

his conplaint. See Chaffin, 179 F.3d at 319. There was no

mention of gender or racial discrimnation in the anmended
conplaint. The district court did not abuse its discretion in

denying the Rule 60(b)(6) notion. See Maddox, 139 F.3d at 1020.

Previously, the clerk granted Nichelson’s notion for |eave
to file record excerpts in excess of 40 pages, subject to
reconsi deration by this panel. Because the record excerpts
i ncl ude docunents that are not in the record, the clerk’ s order
is VACATED and the notion is DENIED. N chelson has noved for
| eave to anend his conplaint and for appoi ntnent of counsel.
Those notions are DENIED. The appel | ees have noved for a
protective order and for an award of attorneys’ fees. That
motion is DENIED. The appeal is DI SM SSED AS FRI VOLOUS. See
FED. R APP. P. 34(a)(2)(A).

APPEAL DI SM SSED;, MOTI ONS DEN ED.



